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LODI CITY COUNCIL 
Carnegie Forum 

305 West Pine Street, Lodi 
TM 

AGENDA – REGULAR MEETING 
Date: June 6, 2012 
Time: Closed Session 6:00 p.m. 
 Regular Meeting 7:00 p.m. 

For information regarding this Agenda please contact: 
Randi Johl, City Clerk  

Telephone: (209) 333-6702 

6:55 p.m. Invocation/Call to Civic Responsibility. Invocations/Calls may be offered by any of the various 
religious and non-religious organizations within and around the City of Lodi. These are voluntary offerings of private 
citizens, to and for the benefit of the Council. The views or beliefs expressed by the Speaker have not been previously 
reviewed or approved by the Council, and the Council does not endorse the beliefs or views of any speaker. 

NOTE: All staff reports or other written documentation relating to each item of business referred to on the agenda are on 
file in the Office of the City Clerk, located at 221 W. Pine Street, Lodi, and are available for public inspection. If requested, 
the agenda shall be made available in appropriate alternative formats to persons with a disability, as required by Section 
202 of the Americans with Disabilities Act of 1990 (42 U.S.C. Sec. 12132), and the federal rules and regulations adopted 
in implementation thereof. To make a request for disability-related modification or accommodation contact the City 
Clerk’s Office as soon as possible and at least 24 hours prior to the meeting date.  
 
C-1 Call to Order / Roll Call 
C-2 Announcement of Closed Session 

 a) Conference with Steve Schwabauer, City Attorney, and Dean Gualco, Human Resources 
Manager (Labor Negotiators), Regarding Unrepresented Executive Management, Lodi City  
Mid-Management Association, Unrepresented Confidential Employees, AFSCME General 
Services and Maintenance & Operators, International Brotherhood of Electrical Workers, Fire 
Mid-Managers, and Lodi Professional Firefighters Pursuant to Government Code §54957.6 

 b) Conference with Steve Schwabauer, City Attorney (Labor Negotiator), Regarding Police  
Mid-Managers, Lodi Police Officers Association, and Lodi Police Dispatchers Association 
Pursuant to Government Code §54957.6 

C-3 Adjourn to Closed Session 
 
NOTE:  THE FOLLOWING ITEMS WILL COMMENCE NO SOONER THAN 7:00 P.M. 
 
C-4 Return to Open Session / Disclosure of Action 

A. Call to Order / Roll Call 

B. Presentations 

B-1 United States Army Week Proclamation 

C. Consent Calendar (Reading; Comments by the Public; Council Action) 

 C-1 Receive Register of Claims in the Amount of $6,835,643.95 (FIN) 

 C-2 Approve Minutes (CLK) 
a) May 15, 22, and 29, 2012 (Shirtsleeve Sessions) 
b) May 16, 2012 (Regular Meeting) 
c) May 22, 2012 (Special Joint Meeting w/Lodi Arts Commission) 

 
Res. C-3 Adopt Resolution Rejecting Non-Responsive Bids and Authorizing the City Manager to Execute 

 Contract for Well 6R Granular Activated Carbon Treatment System with Conco West, Inc., of 
 Manteca ($667,500) (PW) 

Res. C-4 Adopt Resolution Authorizing the City Manager to Execute Contract for Grape Bowl Scoreboard 
Improvements with Gary’s Signs, of Lodi ($45,515), and Appropriating Funds ($55,000) (PW) 



N:\Administration\CLERK\Agenda\COUNCIL\2012\agn06-06-12.doc     5/30/2012 1:44 PM 

CITY COUNCIL AGENDA 
JUNE 6, 2012 
PAGE TWO 
 
 

Res. C-5 Adopt Resolution Authorizing the City Manager to Execute Amendment No. 2 to Professional 
Services Agreement with R.F. MacDonald Company, of Modesto, for Boiler Cleaning and 
Inspection at White Slough Water Pollution Control Facility ($11,050) (PW) 

Res. C-6 Adopt Resolution Authorizing the City Manager to Execute Lease Agreement with MetroPCS 
California for 114 North Main Street (PW) 

Res. C-7 Adopt Resolution Approving the Memorandum of Understanding Between the City of Lodi and 
the Boosters of Boys and Girls Sports (PRCS) 

Res. C-8 Adopt Resolution Authorizing the City Manager to Execute Agreement with California 
Emergency Management Agency Accepting the California Gang Reduction, Intervention, and 
Prevention Program Grant ($250,000) Awarded to the City of Lodi Beginning January 1, 2012 
and Ending December 31, 2013, and Appropriating $10,000 (PD) 

Res. C-9 Adopt Resolution Authorizing the City Manager to Execute Agreement with County of 
San Joaquin for Automated Message Switching System and Criminal Justice Information 
System Access ($21,420) (PD) 

Res. C-10 Adopt Resolution Authorizing the City Manager to Engage the Professional Services of 
Lamont Financial Services, Jones-Hall, Stone and Youngberg, LLC, and JP Morgan Related to 
Refinancing the 2002 General Fund Certificates of Participation (COPS), the 2003B CSCDA 
Wastewater COPS, and the 2004 Wastewater COPS (CM) 

Res. C-11 Adopt Resolution Approving the Single Member Services Agreement By and Between the City 
of Lodi and the Northern California Power Agency and Authorizing the City Manager to Execute 
Said Agreement ($30,400) (EUD) 

Res. C-12 Adopt Resolution Authorizing the City Manager to Terminate the Professional Services Agreement 
with ZGlobal Engineering and Energy Solutions and Execute Professional Services Agreement 
with GP Strategies, of Amherst, New York, for Compliance Services ($60,000) (EUD) 

Res. C-13 Adopt Resolution Authorizing the City Manager to Execute an Agreement for Consulting Services  
with Matt Foskett Consulting, LLC for Electric Utility Rates and Resources Services ($120,000) (EUD) 

Res. C-14 Adopt Resolution Approving the First Amendment to the Lodi Energy Center Project 
Management and Operations Agreement and Authorizing Execution by the City Manager (EUD) 

Res. C-15 Adopt Resolution Rescinding Resolution No. 2012-51 Authorizing the City Manager to 
Terminate the Existing Letter of Agreement with Holz Rubber Company and Execute a Revised 
Letter of Agreement ($58,000) (EUD) 

Res. C-16 Adopt Resolution Ratifying the San Joaquin Council of Governments’ Annual Financial Plan for 
Fiscal Year 2012/13 (PW) 

Res. C-17 Adopt Resolution Approving the Appropriation of Funds for Oversight Costs Related to 
PCE/TCE Busy Bee Plume ($30,000) (PW) 

 C-18 Receive Report Regarding League of California Cities Communications Pertaining to Assembly 
Bill 2312 (CLK) 

 C-19 Adopt the Following Resolutions Pertaining to the November 6, 2012, General Municipal 
Election: (CLK) 

Res.  a) Resolution Calling and Giving Notice of the General Municipal Election to Be Held on 
Tuesday, November 6, 2012, for the Election of Certain Officers of the City; 

Res.  b) Resolution Requesting the San Joaquin County Board of Supervisors to Render Specified 
Services for the Conduct of a General Municipal Election to Be Held on Tuesday, 
November 6, 2012; 

Res.  c) Resolution Setting Forth the Council’s Policy Regarding Impartial Analyses, Arguments, 
and Rebuttal Arguments for Any Measure(s) that May Qualify to Be Placed on the Ballot for 
the November 6, 2012, General Municipal Election; and 

Res.  d) Resolution Adopting Regulations for Candidates for Elective Office Pertaining to 
Candidates’ Statements Submitted to the Voters at the General Municipal Election to Be 
Held on Tuesday, November 6, 2012 
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D. Comments by the Public on Non-Agenda Items 

THE TIME ALLOWED PER NON-AGENDA ITEM FOR COMMENTS MADE BY THE PUBLIC IS 
LIMITED TO FIVE MINUTES. 
The City Council cannot deliberate or take any action on a non-agenda item unless there is factual 
evidence presented to the City Council indicating that the subject brought up by the public does fall into 
one of the exceptions under Government Code Section 54954.2 in that (a) there is an emergency 
situation, or (b) the need to take action on the item arose subsequent to the agenda's being posted. 
Unless the City Council is presented with this factual evidence, the City Council will refer the matter for 
review and placement on a future City Council agenda. 

E. Comments by the City Council Members on Non-Agenda Items 
 
F. Comments by the City Manager on Non-Agenda Items 
 
G. Public Hearings – None 
 
H. Communications 

 H-1 Re-post for Vacancies on the Greater Lodi Area Youth Commission (CLK) 

I. Regular Calendar 

Res. I-1 Adopt Resolution Approving the City of Lodi Financial Plan and Budget for the Fiscal Year 
Beginning July 1, 2012 and Ending June 30, 2013, and Approving the Fiscal Year 2012/13 
Appropriation Spending Limit (CM) 

 I-2 Authorize Request for Use of City Letterhead Pursuant to City Council Protocol Manual Section 
7.4 and Government Code Section 82015 (CLK) 

 
J. Ordinances 

Ord. J-1 Adopt Ordinance No. 1859 Entitled, “An Ordinance of the Lodi City Council Amending Lodi 
(Adopt)  Municipal Code Chapter 10.12 – Enforcement and Obedience to Traffic Regulations – by 
  Repealing and Re-Enacting Section 10.12.020, ‘Required Obedience to Traffic Regulations,’ in 
  Its Entirety” (CLK) 
 
K. Adjournment 
 
 
Pursuant to Section 54954.2(a) of the Government Code of the State of California, this agenda was posted at least 
72 hours in advance of the scheduled meeting at a public place freely accessible to the public 24 hours a day. 
 
 
 
 
        ________________________ 
        Randi Johl 
        City Clerk 



  AGENDA ITEM B-01 
 

 
 

APPROVED: ___________________________________ 
 Konradt Bartlam, City Manager 

council/councom/Presentation1.doc 

CITY OF LODI 
COUNCIL COMMUNICATION 
 

TM 

 
 
AGENDA TITLE: United States Army Week Proclamation 
 
MEETING DATE: June 6, 2012 
 
PREPARED BY: City Clerk 
 
 
RECOMMENDED ACTION: Mayor Mounce present proclamation proclaiming the week of 

June 11 – 16, 2012, as “United States Army Week” in the City of 
Lodi. 

 
 
BACKGROUND INFORMATION: The Mayor has been requested to present a proclamation 

proclaiming the week of June 11 – 16, 2012, as “United States 
Army Week” in the City of Lodi. Lodi Station Commander Staff 
Sgt. Amit Singh and Staff Sgt. Kenneth Rolle will be at the meeting 
to accept the proclamation. 

 
 
FISCAL IMPACT:  None. 
 
 
FUNDING AVAILABLE: None. 
 
 
 
 
     ____________________________________ 
     Randi Johl 
     City Clerk 
 
RJ/JMR 
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APPROVED: __________________________________ 
 Konradt Bartlam, City Manager 

 
 

CITY OF LODI 
COUNCIL COMMUNICATION 
 

TM 

 
 
AGENDA TITLE: Receive Register of Claims through May 17, 2012 in the Total Amount of 

$6,835,643.95. 
 
 
MEETING DATE: June 6, 2012 
 
PREPARED BY: Financial Services Manager 
 
 
RECOMMENDED ACTION: Receive the attached Register of Claims for $6,835,643.95. 
 
 
BACKGROUND INFORMATION: Attached is the Register of Claims in the amount of $6,835,643.95 
  through 5/17/12.  Also attached is Payroll in the amount of 

$1,166,037.84. 
 
 
FISCAL IMPACT:  Not applicable. 
 
FUNDING AVAILABLE: As per attached report. 
 
 
 
 
 
     ___________________________________ 
     Ruby R. Paiste, Financial Services Manager 
 
 
RRP/rp 
 
Attachments 
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                               Accounts Payable         Page       -        1 
                                Council Report          Date       - 05/17/12 
   As of   Fund          Name                          Amount 
 Thursday 
 --------- ----- ------------------------------ -------------------- 
 05/17/12  00100 General Fund                       1,135,890.02 
           00120 Vehicle Replacement Fund               4,993.27 
           00123 Info Systems Replacement Fund          7,013.60 
           00160 Electric Utility Fund              2,405,685.99 
           00161 Utility Outlay Reserve Fund              467.09- 
           00164 Public Benefits Fund                 135,865.22 
           00166 Solar Surcharge Fund                  14,000.00 
           00170 Waste Water Utility Fund              71,307.61 
           00171 Waste Wtr Util-Capital Outlay          1,140.69 
           00172 Waste Water Capital Reserve              377.34 
           00175 IMF Storm Facilities                     980.00 
           00180 Water Utility Fund                    20,828.33 
           00181 Water Utility-Capital Outlay       2,019,007.81 
           00210 Library Fund                          14,596.80 
           00230 Asset Seizure Fund                       795.73 
           00234 Local Law Enforce Block Grant          6,094.23 
           00235 LPD-Public Safety Prog AB 1913            61.19 
           00260 Internal Service/Equip Maint          48,494.55 
           00270 Employee Benefits                    452,995.03 
           00300 General Liabilities                    2,848.77 
           00310 Worker's Comp Insurance              197,850.88 
           00320 Street Fund                            1,458.00 
           00321 Gas Tax-2105,2106,2107                10,834.32 
           00325 Measure K Funds                        6,056.25 
           00331 Federal - Streets                     69,054.26 
           00340 Comm Dev Special Rev Fund              2,562.22 
           00347 Parks, Rec & Cultural Services        54,566.72 
           00444 HUD-Federal Sustainable Comm           2,772.75 
           00459 H U D                                  2,077.52 
           01211 Capital Outlay/General Fund           23,257.53 
           01212 Parks & Rec Capital                    5,395.63 
           01250 Dial-a-Ride/Transportation             4,288.98 
           01251 Transit Capital                       33,236.90 
           01410 Expendable Trust                      73,037.84 
                                                  --------------- 
Sum                                                 6,828,958.89 
           00184 Water PCE-TCE-Settlements                168.00 
           00185 PCE/TCE Rate Abatement Fund            4,540.06 
           00190 Central Plume                          1,977.00 
                                                  --------------- 
Sum                                                     6,685.06 
                                                  --------------- 
Total 
Sum                                                 6,835,643.95 
 
 
 
 
 
 
 
 
 
 
 
 
 



                           Council Report for Payroll     Page       -        1 
                                                          Date       - 05/17/12 
            Pay Per   Co           Name                           Gross 
  Payroll     Date                                                 Pay 
 ---------- -------  ----- ------------------------------ -------------------- 
 Regular    05/13/12 00100 General Fund                         695,547.01 
                     00160 Electric Utility Fund                135,605.81 
                     00161 Utility Outlay Reserve Fund            7,151.59 
                     00164 Public Benefits Fund                   3,783.78 
                     00170 Waste Water Utility Fund              98,567.97 
                     00180 Water Utility Fund                     3,587.91 
                     00210 Library Fund                          28,989.53 
                     00235 LPD-Public Safety Prog AB 1913         1,422.79 
                     00260 Internal Service/Equip Maint          15,146.59 
                     00321 Gas Tax-2105,2106,2107                31,143.84 
                     00340 Comm Dev Special Rev Fund             22,412.19 
                     00346 Recreation Fund                          204.00 
                     00347 Parks, Rec & Cultural Services       115,081.47 
                     01250 Dial-a-Ride/Transportation             7,393.36 
                                                            --------------- 
Pay Period Total: 
Sum                                                           1,166,037.84 
 
 



  AGENDA ITEM C-02 
 

 

 
APPROVED: __________________________________ 

 Konradt Bartlam, City Manager 
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AGENDA TITLE: Approve Minutes 

a) May 15, 2012 (Shirtsleeve Session) 
b) May 16, 2012 (Regular Meeting) 
c) May 22, 2012 (Shirtsleeve Session) 
d) May 22, 2012 (Special Joint Meeting w/Lodi Arts Commission) 
e) May 29, 2012 (Shirtsleeve Session) 
 

MEETING DATE: June 6, 2012 
 
PREPARED BY: City Clerk 
 
 
RECOMMENDED ACTION: Approve the following minutes as prepared: 

a) May 15, 2012 (Shirtsleeve Session) 
b) May 16, 2012 (Regular Meeting) 
c) May 22, 2012 (Shirtsleeve Session) 
d) May 22, 2012 (Special Joint Meeting w/Lodi Arts Commission) 
e) May 29, 2012 (Shirtsleeve Session) 

 
 
BACKGROUND INFORMATION: Attached are copies of the subject minutes marked Exhibit A 

through E, respectively. 
 
 
FISCAL IMPACT:  None. 
 
 
FUNDING AVAILABLE: None required. 
 
 
 
      __________________________ 
      Randi Johl 
      City Clerk 
 
 
Attachments 
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LODI CITY COUNCIL 
SHIRTSLEEVE SESSION 

CARNEGIE FORUM, 305 WEST PINE STREET 
TUESDAY, MAY 15, 2012  

 

 
An Informal Informational Meeting ("Shirtsleeve" Session) of the Lodi City Council was held 
Tuesday, May 15, 2012, commencing at 7:00 a.m.  
 
Present:    Council Member Hansen, Council Member Johnson, Council Member Katzakian, and 
Mayor Pro Tempore Nakanishi 
Absent:     Mayor Mounce 
Also Present:    City Manager Bartlam, City Attorney Schwabauer, and City Clerk Johl 
 

 

 
City Manager Bartlam provided a brief introduction to the subject matter of the third quarter utility 
financial reports update and the presentation regarding the Fiscal Year 2012/13 budget. 
 
Deputy Public Works Director Larry Parlin provided a PowerPoint presentation regarding the 
water and wastewater quarterly update. Specific topics of discussion included the water and 
wastewater cash flow summary, operating results, cash balances, bad debt write off, and 
operational and regulatory accomplishments. 
 
In response to Council Member Hansen, Deputy City Manager Jordan Ayers stated the work for 
others column includes the work for the Electric Utility Department for the Supervisory Control 
and Data Acquisition System that gets charged out at the end of the year. 
 
In response to Council Member Hansen, Mr. Parlin stated the new permit will be good for five 
years and will renew for five-year periods thereafter.  
 
In response to Mayor Pro Tempore Nakanishi, Mr. Ayers provided a brief overview of the history 
of the wastewater budget and discussed the rate structure, reserves, and rate stabilization. 
 
Electric Utility Director Elizabeth Kirkley provided a PowerPoint presentation regarding the electric 
utility and specific topics of discussion included the electric fund cash flow summary, operating 
results, cash balances, power supply costs, power sales, Energy Cost Adjustment revenue, billing 
statistics, bad debt write off, general operating reserve at Northern California Power Agency 
(NCPA), open position, and utility accomplishments. 
 
In response to Mayor Pro Tempore Nakanishi, Mr. Ayers confirmed that the 10% debt service, 
which has been consistent for the past few years, is related to past capital improvement projects 
and contract restructuring. 
  
In response to Council Member Johnson, Ms. Kirkley stated the public benefits fund has been 
building up because there is a decrease in participation, staff is looking at doing a larger project 
to benefit all ratepayers, and the current number includes carry over from previous years. 
 
In response to Mayor Pro Tempore Nakanishi, Mr. Bartlam stated public benefit funds could be 
used on a citywide street lighting project to replace the current lighting with higher efficiency 

A. Roll Call by City Clerk

B. Topic(s)

B-1 Third Quarter Fiscal Year 2011/12 Water, Wastewater, and Electric Utility Department 
Financial Reports (CM)

1
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lighting. 
 
In response to Mayor Pro Tempore Nakanishi, Mr. Bartlam stated the entire City does have lights 
with the exception of a neighborhood near Cabrillo Circle and they do not wish to have lights.  
 
In response to Council Member Katzakian, Mr. Ayers provided an overview of the general 
operating reserve balance held at NCPA and its connection to the rating agencies and rate 
stabilization. 
 
In response to Mayor Pro Tempore Nakanishi, Mr. Ayers confirmed that privately-owned utilities 
have similar rate structures as public-owned utilities have. 
 
In response to Council Member Johnson, Mr. Bartlam stated the City is transferring money to 
NCPA from our public benefits fund instead of operations for power supply costs that are eligible 
for public benefit. 
 
In response to Council Member Hansen, Ms. Kirkley stated the recommendation for open position 
is based on what the market is doing and could go as high as 10%. 
 
In response to Council Member Johnson, Ms. Kirkley stated the City has not received complaints 
regarding meter reading as other communities have because the City does not utilize the Smart 
meter technology. 
 
In response to Council Member Hansen, Ms. Kirkley stated staff has assessed its ability to protect 
against copper theft and is in the process of installing different material as a result to protect the 
City from copper theft at its facilities.  
 
In response to Council Member Katzakian, Ms. Kirkley stated she does not anticipate costs going 
down significantly over the next few years based on market conditions and the biggest concern 
appears to be with the installation of solar systems. 
 
In response to Council Member Katzakian, Mr. Bartlam stated the trend of the energy cost 
adjustment going down will likely continue.  
 
In response to Mayor Pro Tempore Nakanishi, Mr. Bartlam stated natural gas prices may result in 
lower electric costs going into the future although in the present the utility continues to pay for the 
past purchases.    
 

 
Deputy City Manager Jordan Ayers provided a PowerPoint presentation regarding the Fiscal Year 
2012/13 budget. Specific topics of discussion included an overview of the utility funds, revenues, 
expenses, capital projects, and reserve amounts related to the electric, water, and wastewater 
funds.  
 
In response to Council Members Hansen and Katzakian, Matt Foskett provided an overview 
of the timing and process associated with the sale of the renewable energy credits. 
  
In response to Council Member Hansen, Mr. Bartlam stated the 230kV study done by PG&E is 
being taken off the books in its entirety. 
 
In response to Council Member Hansen, Mr. Ayers stated the $17 million is distributed roughly by 
keeping $5 million locally and $12 million at Northern California Power Agency.  
 

B-2 Receive Presentation Regarding Fiscal Year 2012/13 Budget (CM)

Continued May 15, 2012
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In response to Council Member Hansen, Mr. Ayers stated the treatment plant is expected to be 
operational by the fall and a few of the seven total positions have already been hired or are in the 
process. 
 
In response to Council Member Hansen, Mr. Ayers confirmed that the biosolids facility is 
operational and provided an overview of the $8.6 million decrease due to previous projects that 
have been completed and are not budgeted for in the future. 
 
In response to Council Member Hansen, Mr. Bartlam stated the remaining funds from the former 
bond sale were used for the biosolids project and the recommendation will be to use the small 
surplus to retire the remainder of the debt. 
 
Discussion ensued amongst Council Member Hansen, Mr. Bartlam, and Mr. Ayers regarding 
the wastewater reserve as it relates to the rate model, future projects, permit requirements, and 
rate stabilization. 
 
In response to Council Member Katzakian, Mr. Bartlam stated the storm drain permitting issue 
is still pending and falls under the wastewater utility as well. 
 
Council Member Johnson requested information regarding the City’s current ratings by the 
various rating agencies.  
 
In response to Ed Miller, Mr. Ayers stated the purpose of the treated wastewater that goes to the 
new Lodi Energy Center is to generate the steam to create the power. 
 
In response to Myrna Wetzel, Deputy Public Works Director Charlie Swimley stated the sediment 
catchers work as filters to ensure sediment does not enter into the storm drain system and they 
are required until the project is finished.  
 

 
None. 
 

 
No action was taken by the City Council. The meeting was adjourned at 8:10 a.m.  
 
 

C. Comments by Public on Non-Agenda Items

D. Adjournment

ATTEST:  
 
 
Randi Johl 
City Clerk

Continued May 15, 2012
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LODI CITY COUNCIL 
REGULAR CITY COUNCIL MEETING 

CARNEGIE FORUM, 305 WEST PINE STREET 
WEDNESDAY, MAY 16, 2012  

 

 
The City Council Closed Session meeting of May 16, 2012, was called to order by Mayor Mounce 
at 6:00 p.m.  
 
Present:    Council Member Hansen, Council Member Johnson, Council Member Katzakian, 
Mayor Pro Tempore Nakanishi, and Mayor Mounce 
Absent:     None 
Also Present:    City Manager Bartlam, City Attorney Schwabauer, and City Clerk Johl 
 

 

 

 

 
At 6:00 p.m., Mayor Mounce adjourned the meeting to a Closed Session to discuss the above 
matters. The Closed Session adjourned at 6:45 p.m.  
 

 
At 7:00 p.m., Mayor Mounce reconvened the City Council meeting, and City Attorney 
Schwabauer disclosed the following actions. 
 
Items C-2 (a) and C-2 (b) were discussion and direction only with no reportable action.  
 

 
The Regular City Council meeting of May 16, 2012, was called to order by Mayor Mounce at 
7:00 p.m.  
 
Present:    Council Member Hansen, Council Member Johnson, Council Member Katzakian, 
Mayor Pro Tempore Nakanishi, and Mayor Mounce 
Absent:     None 
Also Present:    City Manager Bartlam, City Attorney Schwabauer, and City Clerk Johl 
 

 

 

C-1 Call to Order / Roll Call

C-2 Announcement of Closed Session

a) Conference with Steve Schwabauer, City Attorney, and Dean Gualco, Human Resources 
Manager (Labor Negotiators), Regarding Unrepresented Executive Management, Lodi 
City  Mid-Management Association, Unrepresented Confidential Employees, AFSCME 
General Services and Maintenance & Operators, International Brotherhood of Electrical 
Workers, Fire Mid-Managers, and Lodi Professional Firefighters Pursuant to Government 
Code §54957.6

b) Conference with Steve Schwabauer, City Attorney (Labor Negotiator), Regarding Police  
Mid-Managers, Lodi Police Officers Association, and Lodi Police Dispatchers Association 
Pursuant to Government Code §54957.6

C-3 Adjourn to Closed Session

C-4 Return to Open Session / Disclosure of Action

A. Call to Order / Roll Call

B. Presentations

B-1 Quarterly Update by the Greater Lodi Area Youth Commission (PRCS)

1
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Lauren Youngsma and Kinsey Green, members of the Greater Lodi Area Youth Commission, 
gave an update on the activities and accomplishments of the Commission. 
 

 
Lodi Public Library Foundation Board Vice President Helen Gross gave a presentation regarding 
the Carnegie Wall Mural project and the fundraising efforts. 
 

 
Council Member Johnson made a motion, second by Council Member Katzakian, to approve the 
following items hereinafter set forth, except those otherwise noted, in accordance with the 
report and recommendation of the City Manager.  
 
VOTE:  
The above motion carried by the following vote:  
Ayes:    Council Member Hansen, Council Member Johnson, Council Member Katzakian, Mayor 
Pro Tempore Nakanishi, and Mayor Mounce  
Noes:    None  
Absent: None  
 

 
Claims were approved in the amount of $1,979,665.58. 
 

 
Mayor Mounce made a motion, second by Mayor Pro Tempore Nakanishi, to approve the minutes 
of the May 1, 2012 (Shirtsleeve Session) and May 8, 2012 (Shirtsleeve Session) as written and 
the May 2, 2012 (Regular Meeting) as amended.  
 
VOTE:  
The above motion carried by the following vote:  
Ayes:    Council Member Hansen, Council Member Johnson, Council Member Katzakian, Mayor 
Pro Tempore Nakanishi, and Mayor Mounce  
Noes:    None  
Absent: None  
 

 
Authorized the request for proposals for security services for Hutchins Street Square Community 
Center. 
 

 
Accepted the improvements under the contract for Design and Construction of Municipal Service 
Center Transit Vehicle Maintenance Facility Solar Power Project. 
 

B-2 Presentation by the Lodi Public Library Foundation Regarding Carnegie Wall Mural Project 
and Fundraising Efforts (LIB)

C. Consent Calendar (Reading; Comments by the Public; Council Action) 

C-1 Receive Register of Claims in the Amount of $1,979,665.58 (FIN)

C-2 Approve Minutes (CLK)

C-3 Authorize Request for Proposals for Security Services for Hutchins Street Square 
Community Center (PRCS)

C-4 Accept Improvements Under the Contract for Design and Construction of Municipal 
Service Center Transit Vehicle Maintenance Facility Solar Power Project (PW)

C-5 Adopt Resolution Authorizing the City Manager to Execute Contract for Hutchins Street 
Reconstruction Project with A. M. Stephens Construction Company, Inc., of Lodi 
($863,466.53) (PW)

Continued May 16, 2012
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This item was pulled for further discussion by Mayor Mounce. 
 
In response to Mayor Mounce, Deputy Public Works Director Charlie Swimley and City Attorney 
Schwabauer stated the proposed contract is subject to the local hiring ordinance and does meet 
the $200,000 minimum.    
 
Mayor Mounce made a motion, second by Council Member Katzakian, to adopt Resolution 
No. 2012-67 authorizing the City Manager to execute contract for Hutchins Street Reconstruction 
Project with A. M. Stephens Construction Company, Inc., of Lodi, in the amount of $863,466.53.  
 
VOTE:  
The above motion carried by the following vote:  
Ayes:    Council Member Hansen, Council Member Johnson, Council Member Katzakian, Mayor 
Pro Tempore Nakanishi, and Mayor Mounce  
Noes:    None  
Absent: None  
 

 
Adopted Resolution No. 2012-59 authorizing the City Manager to execute contract for 2012 Alley 
Reconstruction Project with Biondi Paving, Inc., of Sacramento, in the amount of $128,550.50.  
 

 
Adopted Resolution No. 2012-60 authorizing the City Manager to execute contract for 2012 
Disabled Access Improvements, Various Locations, with A. M. Stephens Construction Company, 
Inc., of Lodi, in the amount of $93,624.66.  
 

 
Adopted Resolution No. 2012-61 authorizing the City Manager to execute agreement with Central 
Valley Clean Water Association for participation in the methylmercury special project.  
 

 
Adopted Resolution No. 2012-62 authorizing the City Manager to execute Consent to Assignment 
by Elevator Services Company to Otis Elevator Company.  
 

 
Adopted Resolution No. 2012-63 authorizing the City Manager to file claim for 2011/12 
Transportation Development Act funds in the amount of $2,020,434 from Local Transportation 
Fund and $256,361 from State Transit Assistance Fund.  
 

C-6 Adopt Resolution Authorizing the City Manager to Execute Contract for 2012 Alley 
Reconstruction Project with Biondi Paving, Inc., of Sacramento ($128,550.50) (PW)

C-7 Adopt Resolution Authorizing the City Manager to Execute Contract for 2012 Disabled 
Access Improvements, Various Locations, with A. M. Stephens Construction Company, 
Inc., of Lodi ($93,624.66) (PW)

C-8 Adopt Resolution Authorizing the City Manager to Execute Agreement with Central Valley 
Clean Water Association for Participation in the Methylmercury Special Project (PW)

C-9 Adopt Resolution Authorizing the City Manager to Execute Consent to Assignment by 
Elevator Services Company to Otis Elevator Company (PW)

C-10 Adopt Resolution Authorizing the City Manager to File Claim for 2011/12 Transportation 
Development Act Funds in the Amount of $2,020,434 from Local Transportation Fund and 
$256,361 from State Transit Assistance Fund (PW)

C-11 Adopt Resolution Approving Changes to Memorandum of Understanding for AFSCME - 
General Services and Maintenance and Operators - Lodi Professional Firefighters, and 

Continued May 16, 2012
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Council Member Johnson made a motion, second by Council Member Katzakian, to adopt 
Resolution No. 2012-68 approving changes to Memorandum of Understanding for AFSCME - 
General Services and Maintenance and Operators - Lodi Professional Firefighters, and Lodi Mid-
Management, amendment to the Executive Management Statement of Benefits, and changes to 
Confidential employee benefits.  
 
VOTE:  
The above motion carried by the following vote:  
Ayes:    Council Member Hansen, Council Member Katzakian, Mayor Pro Tempore Nakanishi, 
and Mayor Mounce  
Noes:    Council Member Johnson  
Absent: None  
 

 
This item was pulled for further discussion by Council Member Johnson. 
 
In response to Council Member Johnson, City Attorney Schwabauer stated pursuant to 
the Government Code any salary and benefit changes for the City Council cannot go into effect 
until after the upcoming election, which is why the City Council retirement contribution will start in 
November instead of July.  
 
Mayor Mounce made a motion, second by Council Member Katzakian, to adopt Resolution 
Nos. 2012-69 and 2012-70 approving CalPERS employer paid member contributions.  
 
VOTE:  
The above motion carried by the following vote:  
Ayes:    Council Member Hansen, Council Member Katzakian, Mayor Pro Tempore Nakanishi, 
and Mayor Mounce  
Noes:    Council Member Johnson  
Absent: None  
 

 
This item was pulled for further discussion by Chamber of Commerce Executive Director Pat 
Patrick. 
 
The following individuals spoke against the proposed County development text amendment 
imposing a moratorium on marketing events at wineries and in support of sending a letter of 
opposition as recommended, based on the negative impact on the wine and tourism industry: 
Pat Patrick, Chamber of Commerce; and Russ Munson, Wine and Roses. 
 
In response to Mayor Mounce, Ryan Sherman explained what would be considered a marketing 
event at existing wineries and provided examples of the same.  
 
Council Member Johnson made a motion, second by Council Member Hansen, to authorize the 
City Manager to send letter to San Joaquin County opposing the Development Text Amendment 
regarding the prohibition of marketing events at wineries.  
 
VOTE:  

Lodi Mid-Management, Amendment to the Executive Management Statement of Benefits, 
and Changes to Confidential Employee Benefits (CM)

C-12 Adopt Resolutions Approving CalPERS Employer Paid Member Contributions (CM) 

C-13 Authorize City Manager to Send Letter to San Joaquin County Opposing the Development 
Text Amendment Regarding the Prohibition of Marketing Events at Wineries (CM) 

Continued May 16, 2012
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The above motion carried by the following vote:  
Ayes:    Council Member Hansen, Council Member Johnson, Council Member Katzakian, Mayor 
Pro Tempore Nakanishi, and Mayor Mounce  
Noes:    None  
Absent: None  
 

 
Adopted Resolution No. 2012-64 initiating proceedings for the levy and collection of 
assessments, Resolution No. 2012-65 approving the Annual Report, and Resolution No. 2012-66 
declaring intention to levy and collect assessments for the Lodi Consolidated Landscape 
Maintenance Assessment District No. 2003-1 for fiscal year 2012/13; and set public hearing for 
June 20, 2012.  
 

 
Douglas and Janet Hauser spoke in regard to their concerns regarding swallows in their 
neighborhood and near the water basin at DeBenedetti Park. Deputy Public Works Director 
Charlie Swimley stated he would be working with Mr. and Mrs. Hauser to address their concerns.  
 
The following individuals spoke in regard to their concerns regarding the potential cancellation of 
the after school program: Kelly Brown, Michael Aberle, Kristen Scott, Mike Faulkner, and 
Shannon Minnel. 
 
The following individuals spoke in regard to the concerns regarding the adjusted hours of 
operation at the Hutchins Street Square pool: Barbara Koteles, Gail McBride, and Gene King.  
 

 
Council Member Johnson commended the efforts of those involved with the Roget Park project. 
 
Mayor Pro Tempore Nakanishi provided a brief overview of the Governor's May Budget revise. 
 

 
None. 
 

 

 

C-14 Adopt Resolution Initiating Proceedings for the Levy and Collection of Assessments,  
Resolution Approving the Annual Report, and Resolution Declaring Intention to Levy and  
Collect Assessments for the Lodi Consolidated Landscape Maintenance Assessment 
District No. 2003-1 for Fiscal Year 2012/13; and Set Public Hearing for June 20, 2012 
(PW)

D. Comments by the Public on Non-Agenda Items  
THE TIME ALLOWED PER NON-AGENDA ITEM FOR COMMENTS MADE BY THE 
PUBLIC IS LIMITED TO FIVE MINUTES. The City Council cannot deliberate or take any 
action on a non-agenda item unless there is factual evidence presented to the City Council 
indicating that the subject brought up by the public does fall into one of the exceptions 
under Government Code Section 54954.2 in that (a) there is an emergency situation, or (b) 
the need to take action on the item arose subsequent to the agenda’s being posted. 
Unless the City Council is presented with this factual evidence, the City Council will refer 
the matter for review and placement on a future City Council agenda. 

E. Comments by the City Council Members on Non-Agenda Items 

F. Comments by the City Manager on Non-Agenda Items 

G. Public Hearings - None

H. Communications

H-1 Monthly Protocol Account Report (CLK)
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Mayor Mounce made a motion, second by Council Member Hansen, to approve the cumulative 
Monthly Protocol Account Report through April 30, 2012.  
 
VOTE:  
The above motion carried by the following vote:  
Ayes:    Council Member Hansen, Council Member Johnson, Council Member Katzakian, Mayor 
Pro Tempore Nakanishi, and Mayor Mounce  
Noes:    None  
Absent: None  
 

 

 
City Attorney Schwabauer provided a brief overview of the proposed ordinance as set forth in the 
staff report, stating the ordinance is necessary to be compliant with the current state of the law.  
 
Council Member Katzakian made a motion, second by Council Member Hansen, to introduce 
Ordinance No. 1859 amending Lodi Municipal Code Chapter 10.12 - Enforcement and 
Obedience to Traffic Regulations - by repealing and reenacting Section 10.12.020, "Required 
Obedience to Traffic Regulations," in its entirety.  
 
VOTE:  
The above motion carried by the following vote:  
Ayes:    Council Member Hansen, Council Member Johnson, Council Member Katzakian, Mayor 
Pro Tempore Nakanishi, and Mayor Mounce  
Noes:    None  
Absent: None  
 

 

 
There being no further business to come before the City Council, the meeting was adjourned at 
8:20 p.m. 
 
 

I. Regular Calendar

I-1 Introduce Ordinance Amending Lodi Municipal Code Chapter 10.12 - Enforcement and 
Obedience to Traffic Regulations - by Repealing and Reenacting Section 10.12.020, 
"Required Obedience to Traffic Regulations," in Its Entirety (CA) 

J. Ordinances - None

K. Adjournment

ATTEST:  
 
 
Randi Johl 
City Clerk

Continued May 16, 2012
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LODI CITY COUNCIL 
SHIRTSLEEVE SESSION 

CARNEGIE FORUM, 305 WEST PINE STREET 
TUESDAY, MAY 22, 2012  

 

 
An Informal Informational Meeting ("Shirtsleeve" Session) of the Lodi City Council was held 
Tuesday, May 22, 2012, commencing at 7:00 a.m.  
 
Present:    Council Member Hansen, Council Member Johnson, Council Member Katzakian, 
Mayor Pro Tempore Nakanishi, and Mayor Mounce 
Absent:     None 
Also Present:    City Manager Bartlam, City Attorney Schwabauer, and City Clerk Johl 
 

 

 
Deputy City Manager Jordan Ayers provided a PowerPoint presentation regarding the Fiscal Year 
2012/13 budget. Specific topics of discussion included an overview of the General Fund 
departments including Police, Fire, Public Works, Administration, Internal Services, and non-
departmental, departmental funding, fund balances, position changes, salary and benefits, 
services and supplies, and capital outlay. 
 
In response to Mayor Mounce, Mr. Bartlam stated the main capital project that was not funded 
was the financial system upgrade.  
 
In response to Mayor Pro Tempore Nakanishi, City Manager Bartlam stated the majority of the 
increases are in salary and benefits.  
 
In response to Council Member Johnson, Mr. Bartlam stated during the last few years the 
majority of the capital outlay fund has been used for emergency repairs and now that the 
emergencies appear to have passed there is more of a focus on the financial system upgrade.  
 
In response to Council Member Hansen, Mr. Ayers confirmed that there are some funds set aside 
for the financial software system but it is not enough. 
 
In response to Council Member Hansen, Mr. Ayers stated that, without an agreement with the 
bargaining groups, the City will default to the old agreement with those whose concession 
agreements have expired. 
 
In response to Council Member Hansen, Mr. Ayers stated last year $220,000 was spent on 
vehicle replacement and this year only $30,000 is budgeted for one vehicle.  
 
In response to Council Member Hansen, Mr. Ayers stated all six positions for Police proposed to 
be unfunded are currently vacant. Mr. Ayers stated the positions could be funded at a later date if 
agreements are reached as savings are realized.  
 
In response to Mayor Mounce, Mr. Ayers stated last year three of the six proposed positions in 
Police were used for concession purposes.  
 
In response to Mayor Mounce, Fire Chief Larry Rooney stated he feels that the proposed Fire 
Department budget recommendation is sufficient for now as the department continues to evaluate 

A. Roll Call by City Clerk

B. Topic(s)

B-1 Receive Presentation Regarding Fiscal Year 2012/13 Budget (CM)

1
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its needs throughout the year.  
 
In response to Council Member Hansen, Mr. Ayers stated the additional associate engineer 
position is funded and accounted for in the total $11,000 figure. 
 
In response to Mayor Mounce, City Clerk Johl stated the two factors that could affect the 
$65,000 figure for the general election are the number of candidates and unfunded mandates 
trickling down to the local agencies for absentee voting.  
 
In response to Council Member Johnson, Mr. Ayers stated the approximate value of the 3% 
deferred compensation match is $900,000. 
 
In response to Mayor Pro Tempore Nakanishi, Mr. Bartlam stated there are no increases to any 
organizational funding other than Visit Lodi and that increase is based on a contractual pro rata 
formula of the Transit Occupancy Tax (TOT). 
 
Mayor Mounce suggested reviewing the contract between the City of Lodi and Visit Lodi to 
evaluate the current formula and overall need for City contribution if the TOT is increasing.  
 
In response to Mayor Mounce, Mr. Ayers stated the Arts Grants could be moved to Economic 
Development if so desired because they are both General Fund monies.  
 
In response to Mayor Pro Tempore Nakanishi, Mr. Ayers stated the only remaining General Fund 
debt is approximately $1.6 million for the 2002 bond issue for the public safety building, Hutchins 
Street Square, and the School Street renovation project.  
 
In response to Council Member Hansen, Mr. Bartlam stated the old jail facility is still used by the 
City for storage space for equipment. 
 
A brief discussion ensued amongst Council Member Hansen, Mayor Mounce, and Mr. Ayers 
regarding researching options for outsourcing the City’s billing component as a cost savings 
measure. 
  
In response to Mayor Pro Tempore Nakanishi, Mr. Bartlam stated that, while the Hutchins Street 
Square Foundation no longer directly contributes to the debt obligation, the Foundation does help 
raise funds for repairs at the facility. 
 
In response to Myrna Wetzel, Police Chief Mark Helms stated there are four K-9 officers, $6,000 
is budgeted for maintenance of the dogs, and the officers receive 4.5% premium pay in addition 
to their regular salary for additional K-9 officer related responsibilities.  
 

 

 
No action was taken by the City Council. The meeting was adjourned at 7:45 a.m.  
 
 

C. Comments by Public on Non-Agenda Items - None

D. Adjournment

ATTEST:  
 
 
Randi Johl 
City Clerk

Continued May 22, 2012
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LODI CITY COUNCIL 
SPECIAL CITY COUNCIL MEETING 

CARNEGIE FORUM, 305 WEST PINE STREET 
TUESDAY, MAY 22, 2012  

 

 
The Special Joint City Council meeting with the Lodi Arts Commission of May 22, 2012, held at 
Hutchins Street Square, 125 South Hutchins Street, Lodi, was called to order by Mayor Mounce 
at 5:45 p.m.  
 
Present:    Council Member Johnson, Mayor Pro Tempore Nakanishi, and Mayor Mounce 
Absent:     Council Member Hansen, and Council Member Katzakian 
Also Present:    City Manager Bartlam, City Attorney Schwabauer, and City Clerk Johl 
 
Also in attendance from the Lodi Arts Commission were the following: Annalisa Sharp Babich, 
Ben Burgess, Nancy Carey, Catherine Metcalf, Lina Preszler, Maria Singleton, and Sandi Walker-
Tansely.  
 

 

 
The City Council received a presentation from various members of the Lodi Arts Commission, 
Lodi Arts Foundation, and Art Advisory Board for Art in Public Places. General topics of 
discussion included First Friday Art Hop, 30th Anniversary Celebration, Taco Truck Cook Off, 
arts-related grants, Project Lodi Art, and the Take it to the Park project.  
 

 
There being no further business to come before the City Council, the meeting was adjourned 
at 7:30 p.m.  
 
 

A. Roll call

B. Topic(s)

B-1 Discussion of Items of Mutual Concern

C. Adjournment

ATTEST:  
 
 
Randi Johl 
City Clerk
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LODI CITY COUNCIL 
SHIRTSLEEVE SESSION 

CARNEGIE FORUM, 305 WEST PINE STREET 
TUESDAY, MAY 29, 2012  

 
The May 29, 2012, Informal Informational Meeting ("Shirtsleeve" Session) of the Lodi City Council 
was canceled.  
 
 

ATTEST:  
 
 
Randi Johl 
City Clerk
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 AGENDA ITEM C-03 
 

 

 
APPROVED: _________________________________ 

 Konradt Bartlam, City Manager 
K:\WP\PROJECTS\WATER\Well6R GAC Filter\CAward.doc 5/30/2012 

CITY OF LODI 
COUNCIL COMMUNICATION 
 

TM 
 

AGENDA TITLE: Adopt Resolution Rejecting Non-Responsive Bids and Authorizing City Manager to 
Execute Contract for Well 6R Granular Activated Carbon Treatment System with 
Conco West, Inc., of Manteca ($667,500)  

 

MEETING DATE: June 6, 2012 
 

PREPARED BY: Public Works Director 
 

 

RECOMMENDED ACTION: Adopt resolution rejecting non-responsive bids and authorizing 
City Manager to execute contract for Well 6R granular activated 
carbon treatment system with Conco West, Inc., of Manteca, in the 
amount of $667,500. 

 

BACKGROUND INFORMATION: This project consists of furnishing and installing a granular activated 
carbon (GAC) treatment system for Well 6R. 

 

Plans and specifications for this project were approved on April 4, 2012.  The City received the following 
10 bids for this project on May 16, 2012.  The four lowest bids were submitted using foreign GAC, rather than 
domestic GAC as required in the project specifications.  Domestic GAC is required by the City because our 
experience indicates domestic GAC outlasts foreign GAC, saving long-term operation costs.  For the reasons 
stated above, the four low bidders are deemed non-responsive, and staff recommends that they be rejected.  
The fifth bidder, Conco West, Inc., is the lowest responsive bidder for the project. 
 

Bidder Location Bid 
Engineer’s Estimate $ 676,470.00 
Syblon Reid Construction Folsom $ 640,324.00 
Hobbs Construction Fresno $ 646,750.00 
C. Overaa & Company Richmond $ 649,000.00 
Diede Construction Woodbridge $ 649,982.97 
Conco West, Inc. Manteca $ 667,500.00 
Ford Construction Lodi $ 693,435.00 
Tidelands Construction Brentwood $ 706,335.00 
Vinciguerra Construction Jackson $ 731,300.00 
Wayne Perry, Inc. Buena Park $ 848,252.77* 
Pacific Underground  San Jose $ 930,940.00 
*Corrected Figures 

 

FISCAL IMPACT: Annual operation and maintenance costs for the water utility will increase 
as a result of this project.  Operation costs are reimbursed through the 
City’s DBCP settlement. 

 

FUNDING AVAILABLE: This project will be funded by Water Capital Outlay Fund (181048). 
 

 ______________________________________ 
 Jordan Ayers 
 Deputy City Manager/Internal Services Director 
 
 

    _______________________________ 
    F. Wally Sandelin 
    Public Works Director 
Prepared by Lyman Chang, Senior Civil Engineer 
cc: Deputy Public Works Director – Utilities  Senior Civil Engineer 
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WELL 6R
GRANULAR ACTIVATED CARBON FILTER SYSTEM CONTRACT

CITY OF LODI, CALIFORNIA

THIS CONTRACT made by and between the CITY OF LODI, State of California, herein

referred to as the "City," and CONCO WEST, lNC., herein referred to as the "Contractor."

WITNESSETH:

That the parties hereto have mutually covenanted and agreed, and by these presents do

covenant and agree with each other, as follows:

The complete Contract consists of the following documents which are incorporated herein by

this reference, to-wit:

Notice lnviting Bids
lnformation to Bidders
General Provisions
Special Provisions
Bid Proposal
Contract
Contract Bonds
Plans

The July 1992 Edition,
Standard Specifications,
State of California,
Business and Transportation Agency,
Department of Transportation

All of the above documents, sometimes hereinafter referred to as the "Contract Documents,"

are intended to cooperate so that any work called for in one and not mentioned in the other is to

be executed the same as if mentioned in all said documents.

ARTICLE I - That for and in consideration of the payments and agreements hereinafter
mentioned, to be made and performed by the City and under the condition expressed in the two

bonds bearing even date with these presents and hereunto annexed, the Contractor agrees

with the City, ãt Contractor's cost and expense, to do all the work and furnish all the materials

except such as are mentioned in the specifications to be furnished by the City, necessary to
consiruct and complete in a good workmanlike and substantial manner and to the satisfaction

of the City the proposed improvements as shown and described in the Contract Documents

which are hereby made a part of the Contract.

ARTICLE ll - The City hereby promises and agrees with the Contractor to employ, and does

heleby ennploy, the Contractor to provide all materials and services not supplied by the City and

to do ihe work according to the terms and conditions for the price herein, and hereby contracts

to pay the same as set forth in Section 5.600, "Measurement, Acceptance and Payment," of the
General Provisions, in the manner and upon the conditions above set forth; and the said parties

for themselves, their heirs, executors, administrators, successors and assigns, do hereby agree

to the full performance of the covenants herein contained.

ARTICLE lll - The Contractor agrees to conform to the provisions of Chapter 1, Part 7, Division

Z of tfre tabor Code. The Contractor and any Subcontractor will pay the general prevailing

wage rate and other employer payments for health and welfare, pension, vacation, travel time,

and subsistence pay, apprenticeship or other training programs. The responsibility for
compliance with these Labor Code requirements is on the prime contractor.

Contract.DOc



ARTICLE lV - And the Contractor agrees to receive and accept the following prices as full

corpen"atron for furnishing all materials and for doing all the work contemplated and embraced

in this agreement; also torãll loss or damage arising out of the nature of the work aforesaid or

from thJaction of the elements, or from any unforeseen difficulties or obstructions which may

arise or be encountered in the prosecution of the work until its acceptance by the City, and for

all risks of every description connected with the work; also for all expenses incurred by or in
consequence of the suspension or discontinuance of work and for well and faithfully completing

the work, and the whole thereof, in the manner and according to the Plans and Contract

Documents and the requirements of the Engineer under them, to-wit:

perform the work necessary to furnish and install a granular activated carbon filter system,

complete with carbon median, on-site piping and electrical system, 520 linear feet of 14-inch

water pipe, 311 linear feet of 12-inch wastewater pipe, and other incidental and related work, all

as shown on the plans and specifications for "Well 6R Granular Activated Carbon Filter

System".

LS

LS

LS

LS

LS

LS

LS

EA

1.

2.

J.

4.

5.

6.

7.

8.

9.

ITEM
NO. DESCRIPTION

Mobilization

Cleaning and Grubbing

Abandon Water Valve and CaP
Water Pipe

Traffic Control

Water Pollution Control

Furnish GAC Filter System

Furnish GAC Media

lnstall GAC Filter System

lnstall 10-lnch Water Valve

lnstall 10-lnch Ductile lron Water
Pipe

CONTRACT ITEMS

EST'D,
UNIT QTY UNIT PRICE

$ 10,oo0.oo

$ 5,000.00

LS

$ 1,500.00

$ 1,500.00

$ 2,500.00

$300,000.00

$ 54,000.00

$140,130.00

$ 2,300.00

TOTAL PRICE

10,000.00

5,000.00

1,500.00

1,500.00

2,500.00

$ 300,000.00

54,000.00

$ 140,130.00

2,300.00

10.
LF
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12.

ITEM
NO. DESCRIPTION

lnstall 14-lnch Water Pipe

lnstall 3-lnch Wastewater Pipe

13. lnstall 12-lnch Wastewater Pipe LF

I nstall 48-lnch Wastewater
Manhole

Minor Concrete

lnstall Removable Steel Bollard EA

Chain Link Fence with Mow-Strip LS

UNIT PRICE TOTAL PRICE

LF11.

LF

CY

LS

EST'D.
UNIT QTY

520

12

311

90.00

200.00

130.00

$ 4,000.00

500.00

400.00

$ 20,000.00

$ 21,000.00

TOTAL

46,800.00

2,400.00

40,430.00

4,000.00

7,000.00

800.00

20,000.00

21,000.00

14.

15.

16.

17.

EA

18. Electrical System

$ 667,500.00

ARTICLE V - By my signature hereunder, as Contractor, I certify that I am aware of the
prw¡s¡ons of Section 3700 of the Labor Code, which requires every employer to be insured

against liability for workers' compensation or to undertake self-insurance in accordance with the
piovisions of that code, and I will comply with such provisions before commencing the
performance of the work of this contract.

ARTICLE Vl - lt is further expressly agreed by and between the parties hereto that, should

tnere be any conflict between the terms of this instrument and the Bid Proposal of the
Contractor, then this instrument shall control and nothing herein shall be considered as an

acceptance of the said terms of said proposal conflicting herewith.

ARTICLE Vll - The City is to furnish the necessary rights-of-way and easements and to
esiablish lines and grades for the work as specified under the Special Provisions. All labor or
materials not mentioned specifically as being done by the City will be supplied by the Contractor
to accomplish the work as outlined in the specifications.

ARTICLE Vlll - The Contractor agrees to commence work pursuant to this contract within 15

òalendar days after the City Manager has executed the contract and to diligently prosecute to

completion within 100 WORKING DAYS.

WHEN SIGNING THIS CONTRACT, THE CONTRACTOR AGREES THAT THE TIME OF
COMPLETION FOR THIS CONTRACT IS REASONABLE AND THE CONTRACTOR AGREES

14
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TO PAY THE CITY LIQUIDATED DAMAGES AS SET FORTH IN SECTION 6-04.03 OF THE

SPECIAL PROVISIONS. CONTRACTOR AGREES THAT THIS AMOUNT MAY BE

DEDUCTED FROM THE AMOUNT DUE THE CONTRACTOR UNDER THE CONTRACT.

lN WITNESS WHEREOF, the parties to these presents have hereunto set their hands the year

and date written below.

lN WITNESS WHEREOF, the parties to these presents have hereunto set their hands the year

and date written below.

CONTRACTOR: CITY OF LODI

By:

Konradt Bartlam
City Manager

Date:

Attest:

City Clerk

(CORPORATE SEAL) Approved As To Form

By:

Title

D. Steohen Schwabauer
city AtiornettæS
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RESOLUTION NO. 2012-____ 
 

A RESOLUTION OF THE LODI CITY COUNCIL REJECTING 
NON-RESPONSIVE BIDS, AWARDING CONTRACT, AND AUTHORIZING THE 

CITY MANAGER TO EXECUTE CONTRACT FOR WELL 6R GRANULAR 
ACTIVATED CARBON TREATMENT SYSTEM 

======================================================================== 
 

WHEREAS, in answer to notice duly published in accordance with law and the order of 
this City Council, sealed bids were received and publicly opened on May 16, 2012, at 
11:00 a.m., for the Well 6R Granular Activated Carbon Treatment System, described in the 
plans and specifications therefore approved by the City Council on April 4, 2012; and 
 

WHEREAS, said bids have been checked and tabulated and a report thereof filed with 
the City Manager as follows: 

 

Bidder  Bid 
Syblon Reid Construction $ 640,324.00* 
Hobbs Construction $ 646,750.00* 
C. Overaa & Company $ 649,000.00* 
Diede Construction $ 649,982.97* 
Conco West, Inc. $ 667,500.00 
Ford Construction $ 693,435.00 
Tidelands Construction $ 706,335.00 
Vinciguerra Construction $ 731,300.00 
Wayne Perry, Inc. $ 848,252.77** 
Pacific Underground  $ 930,940.00 
*Non-responsive Bids 
**Corrected Figures 

 

WHEREAS, as the four lowest bids were submitted using foreign GAC, rather than 
domestic GAC as required in the project specifications, these four bids were deemed 
non-responsive, and staff recommends that they be rejected; and 

 

WHEREAS, staff recommends awarding the contract for the Well 6R Granular Activated 
Carbon Filter System to the lowest responsive bidder, Conco West, Inc., of Manteca, California, 
in the amount of $667,500. 

 

NOW, THEREFORE, BE IT RESOLVED that the Lodi City Council does hereby reject 
the four lowest bids and award the contract for the Well 6R Granular Activated Carbon Filter 
System to the lowest responsive bidder, Conco West, Inc., of Manteca, California, in the amount 
of $667,500; and 

 

BE IT FURTHER RESOLVED that the City Manager is hereby authorized to execute the 
contract on behalf of the City of Lodi. 
 

Dated: June 6, 2012 
======================================================================== 

I hereby certify that Resolution No. 2012-____ was passed and adopted by the City 
Council of the City of Lodi in a regular meeting held June 6, 2012, by the following vote: 
 

 AYES: COUNCIL MEMBERS – 
 
 NOES: COUNCIL MEMBERS – 
 
 ABSENT: COUNCIL MEMBERS – 
 
 ABSTAIN: COUNCIL MEMBERS –  
    
   RANDI JOHL 
   City Clerk 

2012-____ 



 AGENDA ITEM C-04 
 

 

 
APPROVED: _________________________________ 

 Konradt Bartlam, City Manager 
K:\WP\PROJECTS\PARKS\GrapeBowl\GrapeBowlScoreboard Imp_Specs\CAward_Scoreboard.doc 5/30/2012 

CITY OF LODI 
COUNCIL COMMUNICATION 
 

TM 
 

AGENDA TITLE: Adopt Resolution Authorizing City Manager to Execute Contract for Grape Bowl 
Scoreboard Improvements with Gary’s Signs, of Lodi ($45,515) and Appropriating 
Funds ($55,000) 

 

MEETING DATE: June 6, 2012 
 

PREPARED BY: Public Works Director 
 

 

RECOMMENDED ACTION: Adopt resolution authorizing City Manager to execute contract for 
Grape Bowl scoreboard improvements with Gary’s Signs, of Lodi, in 
the amount of $45,515 and appropriating funds in the amount of 
$55,000. 

 

BACKGROUND INFORMATION: This project consists of installation of a permanent scoreboard in the 
Grape Bowl prior to the start of next football season. 

 

On March 21, 2012, Council authorized the City Manager to execute a contract with Siegfried Engineering 
to prepare design documents for the Phase 3 improvements; approved the sole source purchase of the 
Grape Bowl scoreboard from Daktronics Company; and approved plans, specifications and advertisement 
for the Grape Bowl scoreboard improvements.  Funds to install the scoreboard were not appropriated in the 
Council action.  The City received the following three bids for this project on May 9, 2012. 
 

Bidder Location Bid 
Engineer’s Estimate $ 65,000 
Gary’s Signs Lodi $ 45,515 
Arrow Sign Company Oakland $ 50,809 
Sunset Signs Lodi $ 53,200 

 

The bid from Gary’s Signs did contain irregularities.  The bidder identified the “Total Bid” amount of the 
project but did not include unit costs for each of the five lump sum line items.  State contract law allows 
the City to waive minor irregularities.  Since each line item is reflected as a lump sum quantity, and the 
total of the line items is essentially a lump sum cost, the irregularity for this bid is considered minor. 
 

Staff recommends the appropriation of $55,000 for the construction contract, staff time and contingencies. 
 
FISCAL IMPACT: A slight increase in Grape Bowl facility maintenance is anticipated for 

upkeep of the scoreboard. 
 

FUNDING AVAILABLE: Requested Appropriation:   
Parks and Recreation Capital Outlay Fund (1212):  $55,000 

 

 ______________________________________ 
 Jordan Ayers 
 Deputy City Manager/Internal Services Director 
 

   

 

__ 
F. Wally Sandelin   Jeff Hood 
Public Works Director   Interim Parks, Recreation & Cultural Services Director 
 

Prepared by Charles E. Swimley, Jr., City Engineer/Deputy Public Works Director 
FWS/pmf 
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GRAPE BOWL SCOREBOARD IMPROVEMENTS
22l Lawrence Street CONTRACT

CITY OF LODI, CALIFORNIA

THIS CONTRACT made by and between the CITY OF LODI, State of California, herein
referred to as the "City," and GARY'S SIGNS, herein referred to as the "Contractor."

WITNESSETH:

That the parties hereto have mutually covenanted and agreed, and by these presents do

covenant and agree with each other, as follows:

The complete Contract consists of the following documents which are incorporated herein by
this reference, to-wit:

Notice lnviting Bids
lnformation to Bidders
General Provisions
Special Provisions
Bid Proposal
Contract
Contract Bonds
Plans

The July 1992 Edition,
Standard Specifications,
State of California,
Business and Transportation Agency,
Department of Transportation

All of the above documents, sometimes hereinafter referred to as the "Contract Documents,"
are intended to cooperate so that any work called for in one and not mentioned in the other is to
be executed the same as if mentioned in all said documents.

ARTICLE I - That for and in consideration of the payments and agreements hereinafter
mentioned, to be made and performed by the City and under the condition expressed in the two
bonds bearing even date with these presents and hereunto annexed, the Contractor agrees
with the City, at Contractor's cost and expense, to do all the work and furnish all the materials
except such as are mentioned in the specifications to be furnished by the City, necessary to
construct and complete in a good workmanlike and substantial manner and to the satisfaction
of the City the proposed improvements as shown and described in the Contract Documents
which are hereby made a part of the Contract.

ARTICLE ll - The City hereby promises and agrees with the Contractor to employ, and does
hereby employ, the Contractor to provide all materials and services not supplied by the City and
to do the work according to the terms and conditions for the price herein, and hereby contracts
to pay the same as set forth in Section 5.600, "Measurement, Acceptance and Payment," of the
General Provisions, in the manner and upon the conditions above set forth; and the said parties
for themselves, their heirs, executors, administrators, successors and assigns, do hereby agree
to the full performance of the covenants herein contained.

ARTICLE lll - The Contractor agrees to conform to the provisions of Chapter 1, Part 7, Division
2 of the Labor Code. The Contractor and any Subcontractor will pay the general prevailing
wage rate and other employer payments for health and welfare, pension, vacation, travel time,
and subsistence pay, apprenticeship or other training programs. The responsibility for
compliance with these Labor Code requirements is on the prime contractor.
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ARTICLE lV - And the Contractor agrees to receive and accept the following prices as full
compensation for furnishing all materials and for doing all the work contemplated and embraced
in this agreement; also for all loss or damage arising out of the nature of the work aforesaid or
from the action of the elements, or from any unforeseen difficulties or obstructions which may
arise or be encountered in the prosecution of the work until its acceptance by the City, and for
all risks of every description connected with the work; also for all expenses incurred by or in
consequence of the suspension or discontinuance of work and for well and faithfully completing
the work, and the whole thereof, in the manner and according to the Plans and Contract
Documents and the requirements of the Engineer under them, to-wit:

Perform the work necessary to assemble and install (1) 2S-foot LED scoreboard, (1) 25-foot
non-backlit sponsor display panel and sound system provided by the City of Lodi, manufactured
by Daktronics. Additional work shall include the Contractor providing and installing a structural
steel painted frame, concrete footing, trenching, backfill, compaction, electrical, fiber optic,
audio cabling and terminations, all as shown on the plans and specifications for "Grape Bowl
Scoreboard lmprovements, 221 Lawrence Avenue".

ITEM
NO. DESCRIPTION

CONTRACT ITEMS

EST'D.
UNIT QTY UNIT PRICE TOTAL PRICE

1. Assemble and lnstall City-
Supplied Scoreboard and
Appurtenances, including
Erosion Control Requirements LS 1 $ $

2. Furnish and lnstall Painted
Structural Steel Frame including
(2) Reinforced Concrete Footing
3' Diameter x 13' Deep LS 1 $ $

3. Furnish all Labor and Non-City-
Supplied Materials and
Equipment for lnstallation of
Electrical, Fiber, Audio and
Spare Conduits, Backfill and
CompactionLSl$$

4. Furnish all Labor, Materials, and
Equipment to lnstall Pull Box LS 1 $ $

5. Furnish all Labor, Materials and
Equipment to lnstall all
Electrical, Fiber Optic and Audio
Cabling and Terminations LS 1 $ $

TOTAL $ 45.515.00

ARTICLE V - By my signature hereunder, as Contractor, I certify that I am aware of the
provisions of Section 3700 of the Labor Code, which requires every employer to be insured
against liability for workers' compensation or to undertake self-insurance in accordance with the
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provisions of that code, and I will comply with such provisions before commencing the
performance of the work of this contract.

ARTICLE Vl - lt is further expressly agreed by and between the parties hereto that, should
there be any conflict between the terms of this instrument and the Bid Proposal of the
Contractor, then this instrument shall control and nothing herein shall be considered as an
acceptance of the said terms of said proposal conflicting herewith.

ARTICLE Vll - The City is to furnish the necessary rights-of-way and easements and to
establish lines and grades for the work as specified under the Special Provisions. All labor or
materials not mentioned specifically as being done by the City will be supplied by the Contractor
to accomplish the work as outlined in the specifications.

ARTICLE Vlll - The Contractor agrees to commence work pursuant to this contract within 15

calendar days after the City Manager has executed the contract and to diligently prosecute to
completion within 30 WORKING DAYS.

WHEN SIGNING THIS CONTRACT, THE CONTRACTOR AGREES THAT THE TIME OF
COMPLETION FOR THIS CONTRACT IS REASONABLE AND THE CONTRACTOR AGREES
TO PAY THE CITY LIQUIDATED DAMAGES AS SET FORTH IN SECTION 6-04,03 OF THE
SPECIAL PROVISIONS. CONTRACTOR AGREES THAT THIS AMOUNT MAY BE
DEDUCTED FROM THE AMOUNT DUE THE CONTRACTOR UNDER THE CONÏRACT.

lN WITNESS WHEREOF, the parties to these presents have hereunto set their hands the year
and date written below.

lN WITNESS WHEREOF, the parties to these presents have hereunto set their hands the year
and date written below.

CONTRACTOR: CITY OF LODI

Konradt Bartlam
City Manager

Date:

Attest

Title

(coRPoRATE SEAL)

City Clerk

Approved As To Form

By:

By:

201 2grapebowlscoreboardspec4.doc
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1. AA#

2. JV#

CITY OF LODI
APPROPRIATION ADJUSTMENT REQUEST

TO: ntêrnâl Sêru¡ces Denf - Brrdoel Division

3. FROM: ìêbêccâ Areirlâ-Yâdâv ls. onrp, 0st10t201t

4.DEPARTMENT/DIVISION: PubIicWorks

B. REQUEST ADJUSTMENT OF APPROPRIATION AS LISTED BELOW

FUND # BUS. UNIT # ACCOUNT # ACCOUNT TITLE AMOUNT

A.

SOURCE OF

FINANCING

1212 3205 Fund Balânce $ 55 000 00

B.

USE OF

FINANCING

'121? 121281 182s 2400 Grane Bowl $ 55.000.00

7. REQUEST IS MADE TO FUND THE FOLLOWNG PROJEGT NOT INCLUDED IN THE CURRENT BUDGET

Please provide a description of the project, the total cost of the project, as well as justif¡cation for the

requested adjustment. lf you need more space, use an additional sheet and attach to this form.

for Grape Bowl scoreboard improvements with Gary's Signs.

lf Council has authorized the appropriat¡on adjustment, complete the following:

Res No:_ Attach copy of resolut¡on to this form.

Services Manager Date

Submit completed form to the Budget Division with any requ¡red documentat¡on,
Final approval will be provided in electronic copy format.



RESOLUTION NO. 2012-____ 
 

A RESOLUTION OF THE LODI CITY COUNCIL AWARDING 
CONTRACT, AUTHORIZING THE CITY MANAGER TO 

EXECUTE CONTRACT FOR GRAPE BOWL SCOREBOARD 
IMPROVEMENTS PROJECT, 221 LAWRENCE STREET, AND 

FURTHER APPROPRIATING FUNDS 
======================================================================== 

 
WHEREAS, in answer to notice duly published in accordance with law and the order of 

this City Council, sealed bids were received and publicly opened on May 9, 2012, at 11:00 a.m., 
for the Grape Bowl Scoreboard Improvements Project, 221 Lawrence Street, described in the 
plans and specifications therefore approved by the City Council on March 21, 2012; and 
 

WHEREAS, said bids have been checked and tabulated and a report thereof filed with 
the City Manager as follows: 

 
Bidder  Bid 

Gary’s Signs $ 45,515 
Arrow Sign Company $ 50,809 
Sunset Signs $ 53,200 

 
WHEREAS, staff recommends waiving minor irregularities in the bid and awarding the 

contract for the Grape Bowl Scoreboard Improvements Project, 221 Lawrence Street, to the low 
bidder, Gary’s Signs, of Lodi, California, in the amount of $45,515; and 

 
NOW, THEREFORE, BE IT RESOLVED that the Lodi City Council does hereby award 

the contract for the Grape Bowl Scoreboard Improvements Project, 221 Lawrence Street, to the 
low bidder, Gary’s Signs, of Lodi, California, in the amount of $45,515; and 

 
BE IT FURTHER RESOLVED that the City Manager is hereby authorized to execute the 

contract; and 
 
BE IT FURTHER RESOLVED that funds in the amount of $55,000 be appropriated from 

the Parks and Recreation Capital Outlay Fund for this project. 
 
Dated: June 6, 2012 
======================================================================== 

I hereby certify that Resolution No. 2012-____ was passed and adopted by the City 
Council of the City of Lodi in a regular meeting held June 6, 2012, by the following vote: 
 
 AYES: COUNCIL MEMBERS – 
 
 NOES: COUNCIL MEMBERS – 
 
 ABSENT: COUNCIL MEMBERS – 
 
 ABSTAIN: COUNCIL MEMBERS –  
    
   RANDI JOHL 
   City Clerk 

2012-____ 



 AGENDA ITEM C-05  
 

 

 
APPROVED: _________________________________ 

 Konradt Bartlam, City Manager 
K:\WP\COUNCIL\2012\RFMacDonaldAmendment2.doc 5/30/2012 

CITY OF LODI 
COUNCIL COMMUNICATION 
 

TM 
 
AGENDA TITLE: Adopt Resolution Authorizing City Manager to Execute Amendment No. 2 to 

Professional Services Agreement with R.F. MacDonald Company, of Modesto, for 
Boiler Cleaning and Inspection at White Slough Water Pollution Control Facility 
($11,050) 

 
MEETING DATE: June 6, 2012 
 
PREPARED BY: Public Works Director 
 
 
RECOMMENDED ACTION: Adopt resolution authorizing City Manager to execute Amendment No. 2 

to professional services agreement with R.F. MacDonald Company, of 
Modesto, for boiler cleaning and inspection at White Slough Water 
Pollution Control Facility, in the amount of $11,050. 

 
BACKGROUND INFORMATION: The City Manager executed a professional services agreement with 

R.F. MacDonald Company on March 13, 2012, in the amount of 
$19,750 for the re-tube of Cleaver Brooks Boiler CB200-50 at the  

White Slough Water Pollution Control Facility.  On May 2, 2012, Council authorized Amendment No. 1 in the 
amount of $11,495, for repair of a cracked Morrison tube that was discovered during the re-tube work. 
 
Periodic inspection of the boilers is required in order to remain compliant with permits issued by the 
San Joaquin County Air Pollution Control District, and the inspection is now due.   
 
In order to meet the compliance deadline, staff recommends approval of Amendment No. 2 to the 
R.F. MacDonald Company professional services agreement to perform the required inspections, resulting 
in a net increase in contract value of $11,050.   
 
FISCAL IMPACT: Inspection of the boilers is necessary to remain compliant with permit 

requirements.  If the compliance deadline is not met, the City may incur 
fines. 

 
FUNDING AVAILABLE: Wastewater Plant Maintenance (170403):  $11,050 
 
 
 _____________________________________ 
 Jordan Ayers 
 Deputy City Manager/Internal Services Director 
 
 
 
    _______________________________ 
    F. Wally Sandelin 
    Public Works Director 
 

Prepared by Larry Parlin, Deputy Public Works Director – Utilities  
FWS/LP/pmf 
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AMENDMENT NO. 2

R.F. MacDonald Company
Professional Services Agreement

THIS AMENDMENT NO. 1 TO PROFESSIONAL SERVICES AGREEMENT, iS

made and entered this day of May,2012, by and between the CITY OF LODI, a

municipal corporation (hereinafter "ClTY"), and R.F. MACDONALD COMPANY
(hereinafter "CON SU LTANT").

WITNESSETH:

1. WHEREAS, CONSULTANT and CITY entered into a Professional Services
Agreement (Agreement) on March 13,2012, as set forth in Exhibit 1 (attached).

2. WHEREAS, the Agreement was amended by Council action per Resolution
No. 2012-50 on May 2,2012.

3. WHEREAS, CITY requested to further amend said Agreement as set forth in
Exhibit 2; and

4. WHEREAS, CONSULTANT agrees to said amendment;

NOW, THEREFORE, the parties agree to amend the Scope of Services and Fee,
as set forth in the Agreement as Exhibits 1 and 2.

lN WITNESS WHEREOF, CITY and CONSULTANT have executed this
Amendment No. 2 on 2012.

CITY OF LODI, a municipal corporation R.F. MACDONALD COMPANY
Hereinabove called "CITY' Hereinabove called "CONSULTANT"

KONRADT BARTLAM
City Manager

Attest:

Name:
Title:

RANDI JOHL, City Clerk

Approved as to Form:

D. STEPHEN SCHWABAUER
cityAttorney -ffS



AGREËMEI{T FOR PROFESSIONAL SFRVICE$

ARTICLË 1

PARrfFs ANq,zuRPosE

Section 1.1 Partieç

THls AGRËEMËNT is entered into onLJUr'u\'9OtZ* , by and between the

CITY OF LODI, a municipal corporation (herefnafter "CÍTY"), and R.F. MacDonald

(hereinafter "CONTRACTOR').

Secfion 1.2 P.urpçse

CITY sefected the CONTRACTOR to provide the services requirod in

accordance with attaohed $cope of Seruices, Exhibft A, attached and incorporated by

this reference.

CITY wishes to enter into an agreement with CONTRACTOR for retubing of

Boilor No. 1 at Whíte Slough Water Pollution Control Facífity (hereinaftor "ProJect") as

set forth in the Scope of Services attached here as Exhlþit A. CONTRACTOR

aoknowledges that ít is qualified to provide such services io CITY,

ARTICLE 2
sGaPE OF SERi{CËg

Section 2,1 Scqpç,gf SprvigÍ)q

CONTRACTOR, for the benefit and at the direotion of CITY, shall perform the

Scope of Services as set forth ln Exhibit A,

Sectlon 2.2 Timg,For..Coqmenc.qnent and 9o"mpletlonJtf Worh

CONTRACTOR shall eommenoe worf< pursuant to this Agreement, upon receipt

of a written notice to prooeed from CITY or on the date set forth in Section 2.6,

whichever occurs first, and shall perform all sorvices díligently and complete worl< under

thls Agreement based on a mutually agreed upon timefine or as othenruise designated in

the Scope of Services.

CONTRACTOR shall submit to CITY such reports, diagrams, drawings and other

work products as may be designated in the Scope of Servlces.

CONTRACTOR shall not bo responslblo for delays caused by the failure of CITY

staff to provide required data or review documents within the appropríate time frames.

The review tlme by CITY and any other agencles involved in the project shall not þe



counted against CONTRACTOR's contract perfolmance period, Also, any delays due to

weather, vandalism, acts of God, etc., shall not be counted. CONTRACTOR shall

remain in contact with reviewing agertcies and make all efforts to review and relurn all

comments.

Section 2,3 U,getinqs

CONTRACTOR shall attend meetings as may be set forth in the $cope of

Seruices.

Section 2.4 $tfffinq

CONTRACTOR acknowledges that CÍTY has relied on CONTRACTCIR,s

capabílities and on the qualificatíons of CONTRACTOR's principals and staff as

identifíed in its proposal to CITY, The Scope of Services shall be performed by

CONTRACTOR, unless agreed to otherwise by CITY ín writíng. ÇlTY shall be notified

by CONTRACTOR of any change of Project Manager and CITY is granted the right of

approval of all original, additíonal and replacement personnel at CITY's sole discrefion

and shall be notified by CONTRACTOR of any changes of CONTRACTOR's project staff

prior to any change.

CONTRACTOR represents it is prepared to and can pefform all services within

the Scope of Services (Exhibíi A) and is prepared to and cen perform alf services

specified therein. CONTRACTOR represents that it has, or will have at the time this

Agreement is executed, all licenses, permits, qualifications, insurance and approvals of

whatsoever nature are legafly required for CONTRACTOR to practice its profession, and

that CONTRACTOR shall, at its own cost and expense, keep in effect during the life of

this Agreement all such licenses, permits, qualificatíons, Ínsurance and approvals, and

shall índemnífy, defend and hold harmless CITY against any oosts associated with euch

licenses, permits, qualificatíons, insurance and approvals which may be imposed against

CfTY under this Agreement,

Section2.S 9ubcqntrqçIs
Unless prior written approval of CITY is obtained, CONTRACTOR shall not enter

ínto any subcontract with any other party for purposes of providing any work or services

covered by this Agreement,

Section 2.6 Ïerm
The term of this Agreement commences on October 1, 2011 and terminates

upon the completion of the Scope of Servioes or on October 1,2A12, whichever occurs

first,



ARTICLE 3
co¡rPEl¡sAïqN.

Sectíon3.{ Compensation

CONTRACTOR's compensation for all work under this Agreement shall conform

to t¡e provisions of the Fee Proposal, aitached hereto as Exhibit B and incorporated by

this reference.

CONTRACTOR shall not undertake any work beyond the scope of this

Agreement unless such additionalwork is approved in advance and in writing by CITY,

$ection 3.2 Method gf P,qY,nqgnf

CONTRACTOR shall submit invoices for completed work on a monthly basis, or

as othenrvise agreed, providing, without limitation, details as to amount of hours,

individual performing said work, hourly rate, and indicating to what aspect of the Scope

of $ervices said work is attributable. CONTRACTOR's compensation for allwork under

this Agreement shall not exceed the amount of the Fee Proposal.

Section 3.3 Ç,qefq

The Fee Proposal shall include all reimbursable costs required for the

performance of the Scope of Services. Payment of additional reimbursable costs

considered to be over and above those inherent in the original Scope of Services shall

be approved in advanced and in writing, by CITY.

Sectlon 3.4 Auditinq
CITY reserves the right to periodically audit all charges made by CONTRACTOR

to CITY for services under this Agreement. Upon request, CONTRACTOR agrees to

furnish CITY, or a designated representative, with necessary ínformation and assistance

needed to conduct such an audit,

CONTRACTOR agrees that CITY or its delegate will have the right to review,

obtain and copy all records pertaining to performance of this Agreement,

CONTRACTOR agrees to provide CITY or its delegate with any relevant information

requested and shall permit CITY or its delegate access to its premises, upon reasonable

notice, during normal business hours for the purpose of interviewing employees and

inspecting and copying such books, records, accounts, and other material that may be

relevanl to a matter under investigation for the purpose of determining compliance with

this requirernent, CONTRACI-OR further agrees to maintain such records for a period of

three (3) years añer final payment under this Agreement.



ARTICLE 4
Mrsc F|--.LAN Ëpuq PBovr s roN s

Section 4.'l Nondiscrimiqßtion

ln pedorming services under this Agreement, CONTRACTOR shall not

díscriminate in the employment of its employees or in the engagement of any sub

CONTRACTOR on the basis of race, color, religion, sex, sexual orientation, marital

status, nafional origín, ancestry, age, or any other criteria prohibited by law.

Section 4.2 ADA Complianqe

ln performing services under this Agreement, CONTRACTOR shall comply with

the Americans with Dlsabílities Act (ADA) of 1990, and all amendments ihereto, as well

as all applicable regulations and guidelines issued pursuant to the ADA.

Section 4,3 lndgmnific.qliojrj¡nd Responsiþ¡litv for Pa,¡naoq

CONTRACTOR to the fullest extent permitted by law, shall indemnify and hold

harmless CITY, its elected and appointed officials, directors, officers, employees and

volunteers from and against any claims, damages, losses, and expenses (including

reasonable attorney's fees), arisíng out of performance of the services to be performed

under this Agreement, provided that any such claîm, damage, loss, or expense is

caused by the negligent acts, enors or omissions of CONTRACTOR, any subcontractor

employed directly by CONTRACTOR, anyone directly or indirectly enrployed by any of

thern, or anyone for whose acts they mây be liable, except those injuries or damages

arising out of the active negligence of the City of Lodí or its officers or agents.

Section 4,4 No Pers,,qnal Liabij!ûl

Neither the City Council, nor any other officer or authorized assistant or agent or

City employee shall be personally responsible for any liability arising under this

Agreement,

Section 4.6 ResQqnsibllltv of GITY

CITY shall not be held responsible for the care or protection of any material or

paris of the work described in the Scope of Services prior to final acceptance by CITY,

except as expressly provided herein.

$ection 4.6 lnsuranqe Besuireffignts for CONïRACTOR

CONTRACTOR shall take out and maintain during the life of this Agreement,

insurance coverage as set forth in Ëxhibit C attached hereto and incorporated by this

reference.

4.



Section 4,7 $uccessors and Assisne

CITY and CONTRACTOR each bind themselves, their partners, successors,

assigns, and legal representatives to this Agreement without the written consent of the

others, CONTRACTOR shall not assign or transfer any interest in this Agreement

without the príor written consent of GITY. Consent to any such transfer shall be at the

sole discretíon of CITY.

Section 4.8 f.l.otiçes.

Any notice required to be given by the terms of this Agreement shatl be in writing

signed by an authorized representatlve of the sender and shall be deemed to have been

given when the same is personafly served or upon receipt by express or overnight

delivery, postage prepaid, or three (3) days from the time of maifing if sent by first class

or certified mail, postage prepaid, addressed to the respective partíes as follows:

To CITY: City of Lodi
221 West Pine Street
P.O. Box 3006
Lodi, CA 95241-1910
Attn: Kenny Capitanich

To CONTRACTOR: R.F. MacDonald Co.
1549 Cummins Drive
Modesto, CA 95358
Attn: Anthony Marino

Saction 4.9 Cooneration of CITY

CITY shall cooperate fully and in a timely manner in providing relevant

information it has at its disposal relevant to the Scope of Services.

Section 4.10 ÇONTRAC,T.OR is Nol an EQn-Love.e of CITY

CONTRACTOR agrees that in undertakÍng the duties to be performed under this

Agreement, it shall act as an independent contractor for and on behalf of CITY and not

an employee of CITY, QITY shall not direct the work and means for accomplishment of

the seryices and work to be performed hereunder, CITY, however, retains the right to

require that work performed by CONTRACTOR meet specific standards without regard

to the nlanner and means of accomplishment thereof.

Section4.rl Ig!¡3¡!!91
CITY may terminate this Agreement, with or without cause, by giving

CONTRACTOR at least ten (10) days written notice. Where phases are anticipated

within the Scope of Services, at which an intermedíate decision is requíred concerning

whether to proceed further, CITY may terminate at tho conclusion of any such phase,



Upon tennination, CONTRACTOR shall be entitled to payment as set forth in the

attached Exhibit B to the extent that the work has been performed. Upon termination,

CONTRACTOR shall immediately suspend all work on the Project and deliver any

documents or work in progress to CITY, However, CITY shall âssume no liability for

costs, expenses or lost profits resulting from services not completed or for contracts

entered into by CONTRACTOR with third parties in reliance upon this Agreement,

Section 4.12 Confidentialltv

CONTRACTOR agrees to maintain confidentiality of all worl< and work products

produced under this Agreement, except to the exte¡rt othenruise required by law or

permitted in writing by CITY. CITY agrees to maintain confidentiatíty of any documents

owned by CONTRACTOR and clearly marked by CONTRACTOR as "Confidential" or

"Proprietary", except to the extent otherwíse required by law or permitted in writing by

CONTRACTOR. CONTRACTOR acknowledges that CITY is subject to the Çalifornia

Public Records Act,

Sectlon 4.1 3 A p p líca ble,taw, J u ris d icti gn, $ç,Yç!aþjlity',an d Attg,{,[fry's Fees

This Agreement shall be governed by the laws of the State of California.

Jurisdiction of litigation arising from this Agreement shall be venued with the San

Joaquin County Superior Court. lf any part of this Agreement is found to conflict with

applicable laws, such part shall be inoperative, null, and void insofar as it is in conflict

with saíd laws, but ihe remainder of this Agreement shall be in force and effect. ln the

event any dispute þetween the pañies arises under or regarding this Agreement, the

prevailing party in any litigation of the dispute shall be ontitied to reasonable attorney's

foes from the party who does not prevail as determined by the $an Joaquin County

Superior Court.

Section 4.f 4 Citv,Eusiness- LiceJtse Requirement

CONTRACTOR acknowledges that Lodi Municipal Code Section 3.01.020

requires CONTRACTOR to have a city business license and CONTRACTOR agrees to

secure such license and pay the appropríate fees prior to performing any work

hereunder.

$ection 4,16 Captions,

The captions of the sectíons and subsections of this Agreement are fot

convenience only and shall not be deemed to be relevant in resolving any guesiion or

interpretation or intent hereunder.



$ection 4.16 lntegration qnd Eodific4tion

This Agreemenf represents the entire understanding of CITY and

CONTRACTOR as to those matters contained hereln. No prior oral or written

understanding shall be of any force or effect with respect to those mattors covered

hereunder. This Agreement may not be modified or altered except in writing, signed by

both partíes.

Section 4,17 ContractTerms Prevail

All exhibits and this Agreernent are intended to be construed as a single

document. Should any inconsistency occur between the specific terms of this

Agreement and the attached exhibits, the terms of this Agreement shall prevail.

Section 4.1 B $e,.ygrabilltv

The invalidity in whole or in pad of any provision of this Agreement shall not void

or affecl the validity of any otlrer provision of this Agreement.

Section 4.19 9tt-vrFrship of Doçum,entg

Alldocuments, photographs, reports, anafyses, audits, computer media, or other

material documents or data, and working pâpersr whether or not in final form, which

have been obtained or prepared under thís Agreement, shall be deemed the property of

CITY. Upon CITY's request, CONTRACTOR shall allow CITY to inspect all such

documents during CONTRACTOR's regular business lrours. Upon termination or

completion of services under thís Agreement, all information collected, work product and

documents shall be delivered by CONTRACTOR to CITY within ten (10) calendar days,

CITY agrees to indemnify, defend and hold CONÏRACTOR harmless from any

liability resulting from CITY's use of such documents for any purpose other than the

purpose for which they were intended.

Section 4.20 AVthpritV

The undersigned hereby represent and warrant that they are authorized by the

parties to execute fhis Agreement,

Section 4,21 Fede.rpl,IIAnçit Fundins Gondition$

n lf the box at left is checked, the Federal Transit Funding conditions attached as

Exhibit apply to this contract. ln the event of a conflict between the terms of this

contract or âny of its other exhibits, and the Federal Transít Funding Conditions, the

Federal Transit Fundíng Conditions will control.



lN $ITNESS WHËREOF, CITY and CONTRACTOR have executed this

Agreement as of the date first above wr¡tten.

CITY OF LODI, a mun¡cípâl corporation

APPROVËD AS TO FORM:
D, STEPHEN SCHWABAUER, City Attorney
JANICE D. MAGDICH, Deputy Çity Attorney

J

,/"-'"'---,,,"
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CONTRACTOR:
R.F. MACDONALD CO.

By:

Attachments:
Exhibit A - $coPe of Services
ExhlbltB-FeeProPosal
Exhibit C - lnsurance Requirernents
Exhibit D - Federal Transit Funding Conditions (lf applicable)

Doc ID:PSA#-MSC16

C4rev,09.2011

FUNDING SOURCE: hIASTERI,IATER CAPITAL (171493) , *
#"*-

RANDI



EXHIBIT A

scoPE oF sFBVlcE.$

This project consists of R.F. MacDonald Co. retubing Boiler No. I and replacing the rear

tube plate located at White Slough Water Pollution Control Facility. Price including

Labor, Materials, and tax will be $19, 749.00. The total cost of this project shall not

exceed g1g, 750.00. An itemized llst of work to be completed ís included in the fee

proposal, attached hereto as Exhibit B.
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f,odi Wnstew$ter Treatmant Plant
12751 North Thor¡¡to¡l Rond
Lodi CA

Reference Quotc: LWMMII7232011AM

Attantion: I(ennetlt CnPltnnlch
Phonc: 209.333,683?
F¿rx: 209.333.6867

I4-Mnil ¡ l(cnpitnnich@lotli.gov

Septcnrber 16,20ll

KenneÍh, r ,. -.._-.ir- ¿.r,- r^rr^. .

ti t.*rponr" to youf inquiry for a quotation, R.F' MacÐonald Co' is pleased to provide tle following

quotaiion for your review and considclatiolt'

c Lock out energy sout.c'es

r Open fi'ont and rear heads

r Cut out all (49) boilor tubos

r lìenrçve lmnd holc plates aud clean all gaskei faces

¡ Wash out boiler of lll loose soale end debf is

o Remove completa renr tube shect'

. Clean and prep aren for nelv rcar tubcsheet'

" sct, ptrrce arrd weld new tubc slreet to mnnufacturcr spcciflcltions.

u prepäre ilbe sheet and perfoun Liquid dye tcst on slresl to ohcclc crasks

, pr.ovide and install {qÐ2.s" x.¡os rn/w sA ITBA boiler Cubes (trrbes ttrc upgrndcrl

fronr.095 m/w to .105 m/w tubos)

e Roll and l¡earl iiont tube aftachmeuts and u¡:per reat attachments

¡ Seal weld hot pass reâr tube attachments

r Stress ¡clieve seal welds

" Provide and install new hantl hole gaskets ard M0D&M level control gaskets

r Fill unit
. provide state Authorized hrspeotor to witness hydro test of unit

r Install new fircside gaskets and close frontaüd real heads

n Án woldiug to be done in accordansewith ASME and NBIC rules artd t'egulat[ons

r Filc ail ncccssnry ASME nnd NBIC code pnporwork t

. Provide code rvelding inspection/lnspector for NBIÇ contpliurcc'

c Conrbusríon tuning not included in this proposal'

Price Ïrtclutling Labor, Mntorlnls, and tnx is"""""""'.r"""'r'r"""'$19'749'00

Quotc ll LWWTMF623201 IAM
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En'

o Not Covered; Anyworlc that is not speoifioally dsscribed above

" Unit nee<fs to bc cool at time of repairs

o Any nddlttonat wot'k þutul upon flrthet' lnqtectìon ot ún'íng repalrs wìll lte al øn

aildlllotttú cost

Gc¡tcr¡tl Tcru¡ ¡n¡J Condlllons

euotation is vnlid for 30 days. Salcs tax, fteight, jnstrrllntÍon (including boil'out, cleclricnl connection, ír¡sttlation nnd

ütilities) sl'rt-up, ut.. or" noiinriuJcO urilcss riroiRrolty st$led in body àf quotntion. Pcrnrits from building dcpsrtmenl

nntl the Air pollutíon cont oi õirei.t nrov frå rcquireú but ¡¡'c noi lncludad unless spceìftcufly sntcd. Unless noted

;ü;ir;;n;lioo",iot i"rúr.t;"t tp*tl.t s¡r Ëoll¡rtion emission conhol equipmerlt or source testing thnt may be

i.ä*riJ, '¡i *qrirr¿, pt*rr .o¡¡tacius'for u quotution. Bnyer cannot rctunl ony lnulerial rvithout otìr exprese rvrittcn

nurho¡i?rtíon and upon t.nnr-unJ pnv,nrnt, té R. F. MacDousld co, of any re-stocliing cltlrges up tq 100% of the

pulchasc B¡rount,

lf rvork is defened aÎ you¡. requsst, wc reËervs tlrc ríght lo rË-quote if prices have changed, we lnvc not inoludad atly

pr.ovisions for hundling, t.n-J"i"l, or disposing ol irry. osbestos contriinhrg ¡naletiul. All labor' is at nornt¡l rvorkitrg

hour,s. Night, rveckcncl o,, ì*ri-¿ä-*"rt is r¡õt inuuae¿ unless othcnvíse noted. o¡dsrs cntclsd nnd subscqucntly

,"i.rir¿ -tiri6¡06lo thc rsmedics provided by tho Unifrirnr Cornmercial Çode,

Ctnlnu: you ¡¡re responsible for inspecting merch¡ndisc-o¡r rcccipt and flor filing cldnrs rvíth the caniers lot dantagc ot'

loss_ All cloh¡s forulrort.g.r unJ ¡ãrnugei rnust l¡e ¡node in rwiùng to the cnrnsrs.rvithin len (10) doys of receipt' We

,rgg.ri yrü ;rfl the caniei 
-i-rnîr*'¿ìnelirp* 

rroticing rny possible freight relnted d¿rmaße anci arrange lor inspcc{íon

lrefore proceeding øth unp;c[;;;,'" pilr,.'c*phs tokín s,iriie tlla dclivery lruck is still on sight are recornmended if
possible.
u¡rder lro oir0urlrstsnços moy you witlrhold pnynrent ot clrnrge thc con¡rany for freight ol'war¿¡llty related clainls'

ñ;ãrir; io, o*prnr., inotn'JJioriroituctiveïolk done on nrcrcbnndisc¡rovided- by tlre conrpnny will tc consi¡lercd ol

n,-.jpþd;;i.*'rp.rifi*olly igt*o * in rwiting, in Rdvnnco of fhe rvorlt bcing dorre, by an outhorized munager of the

co¡npany,

S$.fvicc Chnrse¡ We rescrvc the right to lahe ¡ction to collcct any i¡lvoice rvhiclr is rrot pnid whor¡ dt¡e, Wc olso nssçss a

lrËffit spRvtÇË cúAätË |f {" doy follorving the ilue d¡.te ancl uorthly tltereafter ngainst nll {nnourìts

rcmuining unpri4 on pach r";üà;rr surrj.àt ro ãr:y linitaüãns that nuy be imposed by applicablc lttrv, lhc arnotrnt of this

.iro,gr iri '/¿% 
of the atl¡otlnt t'cmathing unpaid on ench suoh datc'

This polícy rvill be applied to cuslornels rvlro peFnit tl¡e ir nccount to bccome delinquent It is .your.responsibiliiy 
to

;"rd'n.f: ¡r¡o"nonoiå C". riini exten_uatini circumstrnces that may ûffcct yotrt pûymcnt and rvork ouf n.soltttion'

pleasc lsrorv rhat our intercst tirs nåt in colleotin'g a servíce chutge, but írr leceiving timely paymeut of your invoico.

lnWnrrnntyMâter¡rrlsn¡rrlDlscl¡lrnerofwnrru¡ltics¡ You will rcly solely ol tho wart'tl¡ty provided by the

mnr¡ufnctu'or, your uole ond cxchrsive rcnredy for brcaclt of wa¡rnnty shall be ns provided in tlte Nanulacturer's standard

won'snty $nless othct'rvíse specifiølly expressed-in twíting'

You rvill be i¡rvoiced in tf'¡ç rceukf ;iûnner for all matcriai and pnrls even thouglr it nlay be nn-i¡t;rvyantl tra1t11cliln'

èrr¿ii iuiff fru issue¿ p¡omptly on our rcceipt ofproof ofrqtul¡ nnd, os long ¡s llte rcturn is iv¡thin the Þresçn0ç6 tlnìe

limit ûtìd has been PtoPcrlY
o*h.r|,|J. Flcasc'noic lhar withlrcldirrg poyntcrrt of any invoice iu arrticipation of an ín"woranty c¡udit is ¡¡ot consíslcn¡

with our te¡¡rs of salc'

Quote lt LWWTMF62320l IAM
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R.tr. MncDonnl¡l Co. n¡¡lccr no tvnrrånty exprasscd or impllart of nny klnd. Wc mako ¡to clqlm of fitness or

¡nerclrnntol¡llity or sny otlrcr rvmlruty,-cxpiesscd or implicd, uor is trnyottc_elsc, rvhctlcr'atnploycd by R.lt.

MocDonnld Co., or riot, nuthorlzeO io r¡ã so on our bctnll'. Wo spcclllcnlly dlsclnim fhe rvnrrltnty of

nlcrclrnnlability n¡¡rl llle rvnrr¡¡lty of nfirccs,

r,¡ uo ove,¡r shn' R'F. MncDo¡:11l:îL:l'i:l:,1:r:T.:::y*"ïilll,:liTläfi',.i,'j ilililätiå:":-.t:1:ii'J'lii,i"T o { ri wt
*peei*þdkoet¡lndl¡eetJ¡re¡d€$Êol'or conscqucullal rlnnogc of any ldttd butuotllmttcrtto,-tossofprorlu$ 0 | Ê{
tóss of finrc, losr of u*c, los$ of product¡oll! Ioss ofslvlngs 0r rsvçlltlcst çs

4rø1,,,"r*o.go¡úonn*tinui+iHr-¡rtäduot-*ss<¡*m*lSrnetien¡llre-repo¡r-€r-#eplÊceF¡euûo{-delbati+epnrts rvhctl¡cr sr¡ch

cln¡¡fs nrc allcgcd ln strlct lldrtllfyr.rregllgcneg tort' co¡t$ceú*s*etlrcrxine and cvcn Il' R'F. lVl¡cDonald Co. ls

iufornrcrl ln ûdvnuce of the possllrillty ofsuch dnrnagcs.

Norlnnl Usc tnrl Servlce¡ Norrnnl use and scrvice inrplics that failure duc lo accident, misuse, abuse, or ncglect is not

covere<l 6y the wun¡nty. Âny dlmago caused by leplucemont parlu not ptovlded by R, F. MacÐouald Co. or lhe

monufauhrrer rvil! voicl lhe warr$nty, Devirrtion from recommouded applicalion, systenl dcsign; ir¡stnllation or setvice

prncliccs may be coneidered misuse and/or'nbt¡se.

W¡rranlies are conditioned upon tllc equipnent beÍrrg properly maintoi¡¡ed and opcrnted rvithiu the equipnrcnt's capacity

under nomral lo¡rd conditions rvith cornpeìenn supervisèd operillors, rnd p¡'opcr lvrltcr cQnditioning (whcre applicable).

Not Covercd Costsi Wåranty does not iuolude rout¡nc and pïçventn{ívc maintcn.ìnce service. Typicnl routíne nnd

¡nai¡rt.enunce ifenrs:

o Misc, ndjustments (i.e. pilots, igniters, lcvel controls, prcsuure/temperttut'c srvitches, other limit ¡witches,

f'lame scsnncr nlignmcnt, elc)

. tenerrl cleaning (Oil, watçr, gas, air fihers or sffairrers)

r Torque of trohs (vnlve p¡clcíng, boiler head bolts, valve flmge bolts, etc)

. Refractory care (i.e. Mitror oxpansion crack rcpttir, wash*coatíng' etc') 
-. Combustion nnrl/or lilrkage ldjustrncnt (Four coml¡ustíon checks and atljustmcnts a¡lnuûlly ¡¡t'c typic¡l)

plenso refer to tl¡e manuiactuiels openting and maínlenancc lnstrsctions for additional delails ofthc

requiÍemcnts of yout' new cqtlipment'

Arceptance; ,. -.. ,.. .* ., .. ..- , -- - .,. , Þate:

Print Name of Person:

Purchase Order No.

Reûards;

R, F. MacDonnld Co.

4rt/*.ry %or;*
Anthouy Marino
Afterffiarket Sales

Q09)747-ß17

Mlkc Florn
Iloilermaher troremnlt
RF M¿cDonald Co,

Office Q09)s76-0726
Cell Q09r59s-61T2
Fax Q09)s76-t757

Quote lt LWWTMF62320¡ I AM



1. COMPREHENSIVI;GËNËRALLIABILITY

$1,000,000 Ea. Occurrence

EXI{TBI'T C

2. COMPR,EHENSIVÊAUTOMQBILËLIAAIHTY

$1,000,000 - Ea, Occunence

lnsurancg Fsqu¡rements fqr çgntrqctpl The Contractor shall take out and maintain during the life of this contract,

@_rñãseinsurancepoliciesshailprotectlhe.Contractorandanysubcontractor
peøiming work ðovered by this contract Ílom claims for damage-s for personal iniury, including accidental death, as

i¡refl ás frõn clajms for proderty damages, whlch may arise fiom Contracto/s operations under this contfâêt, whether

suilr operations be by'Coi*raðtor or Ëy any suþcontractor or by anyone directly or ¡ndkectly employed by either of

them, and the amount of such lnsurance shall be as fotlows:

NOTË: Contraclor agrees and stipulates fhat any insurance coverâge provided to the City of Lodi shall provide lor a

claims period followíig termlnat¡on of coverage which is at least consistent wíth the claims períod or statutes of

tim¡tat¡ons found in the-Callfomia Tort Clairns Act (Callfornia Government Code Section 810 et seq,).

NOTE: (1) The street address of the glryruÞ! must be shown along with (a) and (b) above: 221 West Pine

Street, io'Oi, California, 95241.1910; (2) The insurance certificate must state, on its face or as an endorsement, a

description of the proJect lhat it is insuring.

A copy of the certillcate of insurance with the following endoreements shall be furníshed lo the City:

(a) Additional.l)lamed I nsured Eldo.fsp,f P n,!

Such i¡surance€sìs atforOeO U/tlis þòlicy shall also apply to the Clty of Lod| its elected and appointed

Boards, Commissions, Officers,-Agents, Employees, and Volunteers as additional named insurêds.

(Thls endorsement shall þe on a form furnishêd to the City and shall be included with Contractor's policies.)

{þ) Primary.lnsurance Endorsement
ffiytheendorsementfortheAddÌtionallnsuredsshallapplyasprimaryinsurance.
Any other insurance maintained by the C¡ty of Lodi or its officers and employees shall be excêss only and not

contr¡but¡ng with the insurance afforded by thio endolsement'

(c) çeverabiljtv.of lnterest ClauÊe
ffirdlyandnotôoflect¡vely,butlheincfusionhereinofmorelhanoneinsuredshall
not operate to increase the límit of the company's liability.

(d) Notice of Cancellatlon,ol-C-hêI¡g.e ln C,ovqrage E¡dprsgrnen!
thls põ¡icy may naç-Cãñðèpl ñor the coverage reduced by the company withoul 30 days'prior written nolice

of su'otr cänceilation or reduction in coverage to the Risk Manager, City of Lodi' 221 W. Pine St., Lodi, CA

s5240.

ComÞensatlon lnsurançe The Contractor shall take out and maintain during the life of this contract, Workefs

@rallofcontrâctor,semployeesemployedatth9s1teoftheprojectand.ifanyworkis
subldt, Contractor shall require the subcontractor sirnilarly to provide Worker's Compensation lnsurance for all of the

latter,j employees unless such employees are covered by the proteclion.afforded by the Contractor. ln case any

class of emptóyees engagod in hazardõus work under this contract at lhe site of the project is nol protected under the

Worker's iompensation-Statute, the Contraotol shall provide and shall cause each subcontractor to provide

insui.ance for ihe protoction of said employees, A waíver of subrogation fs requlred for workers compensatlon

¡nsurance. This policy may not be canceled nor fhe coverage reduced by the_company withottt30 days' prior written

notioe of such iancellation or reduction ín ooverage to the Risk Manager, Cify of Lodi, 221 W Pine St-, Lod¡, CA

95240.

NOTE: No contract agroement will be signed nor will AIy work begin on a proiect until the proper ¡nsurânce certificate

is received by the City,
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April 16,2012

City of Lodi-WWTP
White Slough- Thornton Road
Lodi, CA 9524I

Attention: Ken Capitanich
KCapitanich@lodi.gov
Ref Quote : CL- Ai|uf} 41 620 12

Equipment List
Cleaver Brooks CBLE 700-50 SNOLl06l06- Boiler #3 Tuned on NGlDigester tr'uel

Cleaver Brooks CB 700-50 SN L96460 Boiler #1 Tuned on NGlDigester Fuel.
Cleaver Brooks CB 700-50 SN L97261 Boiler #2 Tuned on NGlDigester Fuel.

Mr. Capitanich:

At R.R MacDonøld Co.we understand the importance of:
o Safe work practices and Safe Equipment Operation in Compliance with all Manufacturer's,

lnsurancç Company's, Local, State and National Regulations
o Maximizing Operational Efficiency to reduce fuel costs

o Equipment and System reliability for maximum up time.
¡ Air Pollution Regulation Compliance

R. F. MacDonald Co. is pleased to announce that we have developed a scheduled maintenance and

compliance program designed specifically to provide value to customers with safe, efficient, reliable and

low emission operation of your fired equipment. Our scheduled maintenance/compliance plan is really an

Assured EfficiencyÆmission Compliance Plan, AECP. Clients of our program are introduced to our

AECP Team members who will support your boiler plant operations to maximize efficiency and full
emission compliance.

As the source owner, it is your responsibility to comply with SJVUAPCD permit requirements which
includes record keeping. Don't add unnecessary cost or penalties to your business. At R.E MacDonald
Co. we have the staff, the experience, and the equipment to provide you value for your dollar.

One low annual price takes care ofyour scheduled boiler plant service and you can rest assured that

optimum efficiency is obtained from your boilers at all times. You only pay extra for parts and service (if
and when they are needed).

As a PREFERRED CUSTOMER, under the AECP progrcms you are entitled to a special discount of
l5o/o on spare or replacement parts for the equipment covered in this contract. After all, if we are to

keep good customers we must provide expert service and protect your interest and money.

Please review the attached plan outline and proposal. Feel free to call us for additional details or a visit
from one ofour representatives.

It is important to note that AECP customers will have priority on emergency service calls.

1549 Cummins Drive
Modesto, CA 95358

Phone: 209.57ô.0726
tax:209.576.1312

www. rf macdonald.com

S¡H Fnanc¡sco

FRrs¡lo

L¡s Vreas

Los Arue¡rrs

S¡t¡ D r¡e o

H ruo
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City of Lodi. Quote CL-4M04162012
Apnl 16,2012
Page 2 of8

ASSURED EFFICIENCY/COMPLIANCE PLAN FOR A}INUAL- norlrnnrrrcrnxcvaxnpr,lxTspnuçns

PEÇTION I includes complete annual boiler cleaning and inspection to clean heat transfer surfaces for
maximum efficiency.

$ECTION II includes complete periodic preventative maintenance services and fine-tuning to factory
specifi cations for absolute maximum combustion efficiency.

o The attached Section I and II reports forms are completed as applicable by our service personnel on
completion of the inspections and submitted for your permanent records.

r This contract is not transferable.

e This contract is available for renewal from year to year. A new contract will be submitted by R.F.

MacDonald Co. prior to the due date of the next annual renewal fee.

o This contract does not include the fumishing of repair or replacement parts or any other material that
may fail or require replacement due to normal wear and tear except as noted. (15% Preferred
Customer Discount on Parts).

. Any calls in addition to those included in the AECP contract at the request of the owner or his agent

shall be billed and paid for at the standard service rate of R.F. MacDonald Co.

1549 Cummins Drive, Modesto, CA 95358, Phone: 209.576.0726, Fax:2Q9.576.1312
www.rfmacdonald.com
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City of Lodi. Quote CL-4M04162012
Apnl16,2012
Page 3 of8

SECTIOI,{ r
COMPLETE BOILER CLEANING

ANp INSPECTIqN SERVTCE

R.F. MacDonald Co. agrees to provide all labor and tools to perform the following work annually.

¡ Open, clean and brush fireside tubes of boiler with our power equipment, clean furnace and wire wheel

rear tube sheet as required.

r Open, clean and inspect low water cut-off assemblies and piping inspection plugs. Replace w/ bull
plugs if needed. Flush water column, control line and waterside removing loose scale, mud and

debris. (Recommend waterside cleaning at additional cost if hard and/or excessive scale is present.)

. Check MacDonnell and Miller float controls for wear (M&M recommends head replacement every 5
years regardless of condition ofunit. (Not included, quoted separately)

. Check for globe valves and proper drain piping on all column blow down lines.

o Check for Mercury switches and replace at customers discretion. Additional PO or authorization
required

Check for proper code stamping.

Clean and rebuild Penberthy high pressure sight glasses ifequipped and dirty.

Remove V/arick probes, if equipped, clean, inspect high temp wire for wear and check for proper

operation.

Check blow down valves and piping for wear.

Replace gauge glass and gauge glass valves on water column if required. (Does not include
Penberthy sigþt glasses)

Replace tri-cock valves or replace with plugs at customers discretion.

Inspect refractory point up (seal cracks) and wash-coat all refractory surfaces.

Paint all hand hole plates and man way plate wittr Cleaver Brooks high temp aluminum paint.

Fill unit and test for leaks.

Check safety relief devices for corect application and setting, operation and wear. (RF MacDonald Co

recommends replacing/overhauling safety relief valves annually.)

1549 Cummins Drive, Modesto, CA 95358, Phone: 209.576.0726,Fax:'2Q9.576.1312
www.rfmacdonald.com
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City of Lodi. Quote CLAM04l620l2
Apnl 16,2012
Page 4 of8

¡ Seal and close fireside of boiler using all new gaskets (Cleaver Brooks Boilers will be all genuine

Cleaver Brooks Parts).

o Replace door bolts and nuts as needed. Apply hi-temp anti-seize to all threads

r Touch up door and door bolts with Cleaver Brooks Enamel'

. Check bumer pilot and main flame ignition.

r Each boiler/bumer to be checked and calibrated for optimum airlfuel mixture for each fuel and

adjusted to its maximum efficiency level throughout entire modulation range. Flue gas analysis

includes the monitoring of temperature, 02, CO, NO* and excess air and will be in a format to comply
with the SJVIJAPCD Monthþ Monitoring requirement. (worn controls, metering valves, linkage or

affiliated equipment replacements, if required, is not included but is available at l5%;o discount on
pafs).

o HAWK ICS Flash Card back-up of Controls and Panelview as applicable

o Work to be done on a regular workday basis (Monday-Friday). Additional cost for weekend or

Holiday work will be billed separately unless part of and noted in this contract.

. All work will be performed by R.F. MacDonald Co.'s own boiler technicians and is guaranteed to be

first class in quality and workmanship.

e The boiler room shall be left in the same clean condition as existed prior to start of the work.

. A field engineer's cheeklist and report will b€ submitted upon completion of work.

This proposal does not include any extra labor and materials that may be required to correct any condition
pre-existing or not evident at the time of the inspection. No extra work will be performed without prior
authorization.

1549 Cummins Drive, Modesto, CA 95358, Phone: 209.576.0726,Fax:.209.576.1312
www.rfmacdonald.com
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SEçTION II
PERIODIC PREVENTATIVE MAINTENANCE AND

FINE TUNING SERVICE PROGRAM

R.F. MacDonald Co. agrees to provide the following applicable semi-annual services as indicated in the

AECP contract.

o Check flame failure safeguard control for pilot and main flame ignition.

¡ Check operation of blower motor and control circuitry.

r Check operation and adjust all linkages, belts and pulleys in accordance with factory specifications.
(As applicable)

o Check operation ofgas valves and vents.

r Check operation and adjust all boiler operating, pressure and temperature limits, stack oxygen
transmitters (if present) and running interlocks.

o Check operation of low water controls on hot water closed systems. Draw down water column and

check low water controls andlor feed water pump control on steam systems.

o Combustion and efficiency testing to be monitored and recorded at firing rates or of 20%o, 50yo,75%
&. 100% of boileriburner capacity when applicable. Combustion efficiency will be calculated and

recorded at each position and will be in a format to comply with the SJVUAPCD Monthly
Monitoring requirement.

o Upon completion of full testing, our engineers report will be submitted for your review.

1549 Cummins Drive, Modesto, CA 95358, Phone: 209.576.0726,Fax:209.576.1312
www.rfmacdonald.com
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AECP CONTRACT

This contract shall pertain only to the following equipment.

Make Model No. Serial No. -AECPSectron I

AECP
Section
II (lea)

Annual
Price

Boiler No. I Cleaver
Brooks

c8700-50 L96460 s2,750 $900 $3,650

Boiler No. 2 Cleaver
Brooks

c8700-50 L97261 s2,7s0 s900 $3,650

Boiler No. 3 Cleaver
Brooks

CBLETOO-50 oL106106 $2,850 s900 $3,750

Grand Total for all boilers (3)............ ...$11,050.00

Payment Terms: On approval of credit, net 30 days from date of acceptance.

Note:
1. Contractto become effective uponthe date ofacceptance.
2. Initial service will be scheduled after receipt of purchase order.

3. Annualized monthly payments can be arranged if desired
4. Cancellation charges will be 50Yo of the balance of the contract

Company N

Accepted by:

Date: Title:

Purchase Order #:

Contact: Phone #:

If you have any questions dsn't hesitate to contast me.

Sincerely,

Anthony Marino
Aftermarket Sales
RF. MacDonald Co.

1549 Cummins Drive, Modesto, CA 95358, Phone: 209.576.0726,Fax:209'576.1312
www.rfmacdonald.com
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SALE AND PAYMENT TERMS AND CONDITIONS

The following sets forth the sale and payment terms and condition policies of R.F. MacDonald Co. It constitutes
thc acncrel tgrccncnt bctwcen RF. M¡cDondd Co. ("RF, M¡cDonrld Co.', thc *Compeny' or'îc') rnd you,
its customer, under which products, service and parts are sold, credit is extended and payments are expected.

This policy supersedes all previous sales and credit, payment terms and conditions, and finance policies issued by R.F.
MacDonald Co. and shall remain in effect until further notice. The company reserves the right to change this policy and

agreement at any time.

EXTENSION OF CREDIT
Credit is one of the most important services R.F. MacDonald Co. offers to you as a customer. An open line of credit is
established for you based upon your needs, financial strength, and history ofmeeting your credit obligations.

In order to insure you the best possible prices and service, we must enforce a credit and collections policy based upon

sound business principals and goodjudgment.

INVOTCING AND PAYMENT TERMS
P¡vment Terms are 25%o down payment, balance Net 30 (upon approval of credit) on all invoices unless otheræ
arrangements are made in advance of shipment. When opening a new account with an order, the Company may require
payment with the initial order so as not to delay shipments while credit references and financial information are being
reviewed. Vy'e reserve the right to suspend or terminate any further performance under this agreement or otherwise in the

event payment is not made when due. Quotes are valid for 30 days. Equipment will not be started up unless 90Vo of
the purchase price of the equipment has been paid.

Shipmpnt Terms Unless otherwise specified in writing signed by an authorized representative of the Company, all
shipments are F.O.B. the manufacturer's faclory or R.F. MacDonald Co. warehouse as applicable. Title to the
merchandise shall pass to the buyer upon delivery to the carrier at the F.O.B. point and thereafter all risk of loss or
damage shall be the buyer's.

Serv. ice Charses We reserve the right to take action to coliect any invoice which is not paid when due. We also assess

a late payment SERVICE CHARGE on the day following the due date and monthly thereafter against all amounts

remaining unpaid on each such date. Subject to any limitations that may be imposed by applicable law, the amount of
this charge is lYz% of the amount remaining unpaid on each such date.

This policy will be applied to customers who permit their account to become delinquent. It is your responsibility to
notify R.F. MacDonald Co. of any extenuating circumstances that may affect your payment and work out a solution.
Please know that our interest lies not in collecting a service charge, but in receiving timely payments ofyour invoice.

IN WARRANTY MATERIALS AND DISCLAIMER OF WARRÄ,NTIES
You will rely solely on the warranty provided by the manufactwer. Your sole and exclusive remedy for breach of
warranty shall be as provided in dre manufacturer's standard r¡rarranty unless otherwise specifically expressed in writing.

You will be invoiced in the regular manner for all materials and parts even though it may be an in-warranty
transaction. Credit will be issued promptly on our receipt of proof of return, and, as long as the return is within
the prescribed time limit and has been properly authorized. Please note that withholding payment of any invoice
in anticipation of an in-warranty credit is not consistent with our terms of sale.

R.F. MacDonald Co. makes no warranty expressed or implied of any kind. We make no claim of fitness or
merchantability or any other warrantyo expressed or implied, nor is anyone else, whether employed by R.F. MacDonald
Co., or not, authorized to do so on our behalf. V/e specifically disclaim the warranty of merchantability and the wananty
offitness

For any items or components proposed as a substitute to specified items, it is understood that seller makes no
guarantee that the products submitted will be accepted by the approving authority.
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In no event shall R.F. MacDonald Co. be liable to you or any person, corporation or other type of legal entity for
any special, direcl indirect, incidental, Iiquidated or cons€quential damage of any kind, including but not limited
to, loss of productso loss of time, loss of use, loss of production, loss of savings or revenues' cost of replacement
goods, labor costs or other charges in connection with product use or malfunction, the repair or replacement of
defective parts whether such claims are alleged in strict liability, negligence, torl contract or otherwise and even

if R.F'. MacDonald Co. is informed in advance of the possibility of such damages.

CLAIMS
You'are responsible for inspecting merchandise on receipt and for filing claims with the carriers for damage or loss. All
claims for shortages and damages must be made in writing to the carriers within ten (10) days of receipt. We suggest

you call the carrier immediately upon noticing any possible freight related damage and arrange for inspection before

proceeding with unpacking. Photographs taken while the delivery truck is still on sight are recommended if possible.

Under no circumstances may you withhold payment or charge the Company for freight or warranty related claims.

No claim for expenses incurred for corrective work done on merchandise provided by the Company will be considered or

accepted unless specifically agreed to in writing, in advance ofthe work being done, by an authorized manager ofthe
Company.

INF'ORMA,TION AND ASSISTANCE
If at any time you have a question on an invoice from the Company, a call or note to our accounting department
will bring prompt action toward getting the problem resolved.

If it becomes necessary, at R.F. MacDsnald Co.'s discretion, to take legal action in order to collect your account, R.F.

MacDonald Co. shall bc entitled to rcçover, in addition to any other rççovery, its court costs, reasonable attomey's fees

and all other collection expenses.

Ifyou have any questions regarding this policy, please contact our offtce.

We appreciate your business and look forward to providing you with reliable equipment, parts and service.

Please acknowledge below your receipt and agreement to the provisions ofthis policy statement.
Return the orisinal to:

R.F. MacDonald Co.
1549 Cummins Dr.
Modesto, CA 95358
Phone: (209)576-0726
tr'ax: (209)576-1312

APPLICABLE LA\il: This agreement shall be governed by the substantive laws of the State of California

Acknowledged and Agreed To:
Company Name:
Signature:
Name/Title:
Date:



RESOLUTION NO. 2012-____ 
 

A RESOLUTION OF THE LODI CITY COUNCIL 
APPROVING AMENDMENT NO. 2 TO PROFESSIONAL 

SERVICES AGREEMENT WITH R.F. MACDONALD 
COMPANY FOR BOILER CLEANING AND 

INSPECTION AT WHITE SLOUGH WATER POLLUTION 
CONTROL FACILITY 

=================================================================== 
 
 WHEREAS, the City Manager executed a professional services agreement with 
R.F. MacDonald Company, of Modesto, on March 13, 2012, in the amount of $19,750 for 
the re-tube of Cleaver Brooks Boiler CB200-50 at the White Slough Water Pollution 
Control Facility, and on May 2, 2012, City Council authorized Amendment No. 1, in the 
amount of $11,495, for repair of a cracked Morrison tube that was discovered during the 
re-tube work; and 
 
 WHEREAS, periodic inspection of the boilers is required in order to remain 
compliant with permits issued by the San Joaquin County Air Pollution Control District, 
and the inspection is now due; and 
 
 WHEREAS, staff recommends approval of Amendment No. 2 to the 
R.F. MacDonald Company professional services agreement to perform the required 
inspections, resulting in a net increase in contract value of $11,050.  
 
 NOW, THEREFORE, BE IT RESOLVED that the Lodi City Council does hereby 
approve Amendment No. 2 to the Professional Services Agreement with R.F. 
MacDonald Company, of Modesto, California, for boiler cleaning and inspection at White 
Slough Water Pollution Control Facility, in the amount of $11,050; and 
 
 BE IT FURTHER RESOLVED that the City Council does hereby authorize the 
City Manager to execute Amendment No. 2 on behalf of the City of Lodi. 
 
Dated: June 6, 2012 
=================================================================== 

I hereby certify that Resolution No. 2012-____ was passed and adopted by the 
City Council of the City of Lodi in a regular meeting held June 6, 2012, by the following 
vote: 
 
 AYES: COUNCIL MEMBERS – 
 
 NOES: COUNCIL MEMBERS – 
 
 ABSENT: COUNCIL MEMBERS – 
 
 ABSTAIN: COUNCIL MEMBERS –  
    
   RANDI JOHL 
   City Clerk 

2012-____ 



 AGENDA ITEM C-06  
 

 
 

APPROVED: _________________________________ 
 Konradt Bartlam, City Manager 
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CITY OF LODI 
COUNCIL COMMUNICATION 
 

TM 

 
 
AGENDA TITLE: Adopt Resolution Authorizing City Manager to Execute Lease Agreement with 

MetroPCS California for 114 North Main Street 
 
MEETING DATE: June 6, 2012 
 
PREPARED BY: Public Works Director 
 
 
RECOMMENDED ACTION: Adopt resolution authorizing City Manager to execute lease 

agreement with MetroPCS California for 114 North Main Street. 
 
BACKGROUND INFORMATION: MetroPCS California has requested a lease of City property located 

at 114 North Main Street for the purpose of installing communication 
equipment.  MetroPCS will be leasing space on the water tower, as  

well as ground space for the operation of a wireless communication site, as shown on Exhibit B of the 
attached lease agreement.  MetroPCS will obtain all required permits and pay all costs involved with the 
construction of its facilities and installation of its equipment.   
 
MetroPCS will be paying $1,500 a month for rent, with a 3 percent escalator every year.  The term of the 
lease agreement is five years, commencing on the date MetroPCS begins construction of its facilities, 
and contains the option to extend for four additional five-year terms. 
 
FISCAL IMPACT: The lease will provide the City with General Fund revenue of approximately 

$18,000 annually.  MetroPCS will also make a one-time capital contribution 
of $35,000. 

 
FUNDING AVAILABLE: Not applicable. 
 
 
 
 
 
    _______________________________ 
    F. Wally Sandelin 
    Public Works Director 
 
Prepared by Rebecca Areida-Yadav, Management Analyst 
 
FWS/RAY/pmf 
 
Attachment 
 
cc:  Susan Bjork, Supervising Budget Analyst 

 

JRobison
Highlight



COMMI]NICATIONS SITE LEASE AGREEMENT

THIS COMMUNICATIONS SITE LEASE AGREEMENT ("Lease Agreement") dated as
of May 

'2012 
is made by and between MetroPCS California, LLC,al)elaware limited

liability company (*Lessee'o) and the CITY OF LODI, a municipal corporation (r'Lessor" or the
"City").

RE C ITÄL S

This Lease Agreement is entered into based upon the following facts, circumstances and
understandings:

A. Lessor owns certain real property legally described in Exhibit "A" attaehed hereto
and commonly known as 114 N. MAIN ST., LODI, CA95240; Assessor's Parcel Number 043-084-ll
("Lessot's Real Property"). Lessee desires to lease a portion of Lessor's Real Properly together with any
necessary easements over other portions of Lessor's Real Propefi and/or shared use of Lessor's
easements over other real properly necessary for Lessee's access and utilities to the leased area
(altogether the "Premises"), as described on Exhibit "8" attached hereto. Lessor represents and warrants
that it has the complete right and authority to grant the rights set forth herein and that Lessor has full
rights of ingress to and egress from the Premises from a public roadway.

B. Lessee desires to construct and operate a wireless communications site at the
Premises.

C. Based on the foregoing facts, circumstances and understandings set forth herein and
on the terms and conditions set forth below, Lessor is willing to lease the Premises to Lessee for Lessee's
proposed use subject to the terms and conditions of this Lease Agreement.

WHEREFORE, in consideration of the facts, circumstances and understandings set forth
above and the terms and conditions set forth herein, the parties, intending to be legally bound,
hereto agree as follows:

1. Grant of Lease. Lessor hereby leases to Lessee the Premises for Lessee's proposed
use, subject to the following terms and conditions for the Term.

2. Permitted Uses. The Premises may be used by Lessee for the operation of a wireless
communications site. Under this Lease Agreement, Lessee may install, place, use and operate on the
Premises such antennas, radio transmitting and receiving equipment, conduits, wires, batteries, back-up
generators, utility lines and facilities, equipment cabinets, storage facilities, telephone facilities,
microwave equipment, and related equipment (collectively "Lessee's Facilities") as Lessee deems
necessary for the operation of its wireless communications site at the Premises. Further, Lessee may
perform construction, maintenance, repairs, additions to, and replacement of Lessee's Facilities as
necessary and appropriate for its ongoing business and has the right to do all work necessary to prepare,
modifl, and maintain the Premises to accommodate Lessee's Facilities and as Lessee determines is
required for Lessee's communications operations at the Premises.

Site No.: SAC-1742. DOWNTOWN LODI
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3. Conditions Precedent: Prior Àpproyals. This Lease Agreement is conditioned upon

Lessee obtaining all governmental licenses, permits and approvals enabling Lessee to construct and

operate wireless communications facilities on the Premises without conditions which are not standard or
typical for premises where wireless communications facilities are located. Lessor agrees to cooperate

with Lessee's reasonable requests for Lessor's signatures as real property owner on permit applications,
for allowing site inspections by governmental agencies required in connection with reviewing permit

applications, and for assist¿nce in obtaining such necessary approvals, provided that such cooperation
and assistance shall be at no expense to Lessor.

4. Term. The term of this Lease Agreement (*Term") shall be five (5) years cornmencing

on the date (a) Lessee begins construction of Lessee's Facilities on the Premises or (b) twelve (12)

months from the last date of execution by a party to this Lease Agreement, as reflected on the signature

page below, whichever occurs first ("Commencement Date"). Lessee shall promptly deliver written
notice to Lessor of the Commencement Date. Lessee shall have the right to extend the Term of this
Lease Agreement for four (4) additional terms (each a "Renewal Term") of five (5) years each. The

terms and conditions for each Renewal Term shall be the same terms and conditions as in this Lease

Agreement, except that the Rent shall be increased as set forth hereinbelow. This Lease Agreement shall

automatically be extended for each successive five (5) year Renewal Term unless either party notifies the

other in writing of its intention not to extend this Lease Agreement at least one year prior to the

expiration of the fnst Term or any Renewal Term.

5. Rent,

(a) Within forty-five (45) days of the Commencement Date, Lessee shall pay Lessor, as rent,

the sum of ONE THOUSAND, FIVE HUNDRED and no/100 ($1,500.00) (*Rent") per month. Rent

shall be payable on the first day of each month, in advance, to Lessor or Lessor's alternate payee

specified in Section 22, Notices and Deliveries. If the Commencement Date of this Lease Agreement is

otlrer than the first day of a calendar month, Lessee may pay on the first day of the Term the prorated

Rent for the remainder of the calendar month in which the Term coûlmences, and thereafter Lessee shall

pay a full month's Rent on the fnst day of each calendar month, except that payment shall be prorated for
the final fractional month of this Lease Agreement, or if this Lease Agreement is terrninated before the

expiration of any month for which Rent should have been paid. Rent shall be increased on each

anniversary of the Commencement Date by an amount of th¡ee percent (3%) of the Rent paid during the
yeaf.

(b) Within forty-five (45) days of the Commencement Date, Lessee shall pay Lessor a one-

time capital contribution in the amount Thirly Five Thousand Dollars ($35,000).

6. Due Dilisence Continsencv and Pre-Commencement I)ate Access to Premises.
Lessee shall have the right (but not the obligation) at any time following the full execution of this Lease

Agreement and prior to the Commencement Date, to enter the Premises for the purpose of making
necessary inspections, taking measurements and conducting engineering surveys (and soil tests where

applicable) and any other reasonably necessary tests to deterrnine the suitability of the Premises for
Lessee's Facilities ("Due Diligence"), and for the purpose of preparing the Premises for the inst¿llation
or construction of Lessee's Facilities. During any Due Diligence activities or pre-construction work,
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Lessee shall have insurance which covers such activities as set forth in Section 16, Insurance. Lessee

will notifi Lessor of any proposed tests, measurements or pre-construction work and will coordinate the

scheduling of such activities with Lessor. If in the course of its Due Diligence Lessee deterrnines that the

Premises are unsuitable for Lessee's conternplated use, then Lessee shall have the right to terrninate this
Lease Agreement prior to the Commencement Date without any further liability or obligation to Lessor

by delivery of written notice of termination to Lessor as set forth in Section 13, Termination.

7. Onsoins Access to Premises. Throughout the Term and any Renewal Term of this
Lease Agreement, Lessee shall have the right of access without escort to the Premises for its employees

and agents twenty-four (24) hours a day, seven (7) days per weeþ at no additional charge to Lessee. In
exercising its right of access to the Premises herein, Lessee agrees to cooperate with any reasonable

security procedures utilized by Lessor at Lessor's Real Properly and further agrees not to unduly disturb
or interfere with the business or other activities of Lessor or of other tenants or occupants of Lessor's
Real Property. Lessor shall maintain all existing access roadways or driveways extending from the

nearest public roadway to the Premises in a manner sufficient to allow for Lessee's access to the

Premises. Lessor shall be responsible for maintaining and repairing such roadways and driveways at

Lessor's sole expense, except for any damage caused by Lessee's use of such roadways or driveways. If
Lessee causes any such damage, Lessee shall promptly repair the same at its sole expense. Except those

constructed by Lessee, Lessor, not Lessee, shall be responsible for the maintenance and compliance with
laws of all towers and structures located on the Premises, including compliance with Part 17 of the
Federal Communications Commissions' ("FCC") rules.

8. Lessee's Work. Maintenance ¿nd Repairs. All of Lessee's construction and

installation work at the Premises shall be performed at Lessee's sole cost and expense and in a good and

workmanlike manner. Lessee shall submit copies of the site plan and specifications (the '?lans") to the

Lessor for prior approval, which approval will not be unreasonably withheld, conditioned or delayed.

Lessor shall give such approval or provide Lessee with its requests for changes within frve (5) business

days of Lessor's receipt of Lessee's Plans. If Lessor does not provide such approval or request for
changes within such five (5) business day period, Lessor shall be deemed to have approved the Plans.

Lessor shall not be entitled to receive any additional consideration in exchange for giving its approval of
Lessee's Plans. Lessee shall maintain Lessee's Facilities and the Premises in neat and safe condition in
compliance with all applicable codes and governmental regulations. Lessee shall not be required to make

any repairs to the Premises except for damages to the Premises caused by Lessee, its employees, agents,

contractors or subcontractors. Upon the expiration, cancellation or termination of this Lease Agreement,

Lessee shall surrender the Premises in good condition, less ordinary wear and tear and may, at Lessor's
option remove Lessee's Facilities. Lessee's obligations under this paragraph regarding removal of
Lessee's Facilities shall survive the termination of this Agreement.

9. Title to Lessee's Facilities. Title to Lessee's Facilities and any equipment placed on

the Premises by Lessee shall be held by Lessee. All of Lessee's Facilities shall remain the property of
Lessee and are not fîxtures. Lessee has the right to remove all Lessee's Facilities at its sole expense on

or before the expiration or termination of this Lease Agreement. Lessor acknowledges that Lessee may
enter into financing arrangements including promissory notes and financial and security agreements for
the financing of Lessee's Facilities (the "Collateral") with a third parly financing entify and may in the

future enter into additional financing arrangements with other financing entities. In connection

therewith, Lessor (i) consents to the installation of the Collateral to the extent that the Collateral is part

of the approved Lessee's Facilities; (ii) disclaims any interest in the Collateral, as fixtures or otherwise,
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whether arising at law or otherwise, including, but not limited to any statutory landlord's lien; and (iii)
agrees that the Collateral shall be exempt from execution, foreclosure, sale, levy, attachment, or distress

for any Rent due or to become due and that such Collateral may be removed at any time without recourse

to legal proceedings. However, no financing agreement shall include any rights in or to the Premises

except for those rights established by this Agreement.

10. Utilities. Lessee shall have the right to install utilities, at Lessee's expense, and to
improve the present utilities on or nea¡ the Premises (including but not limited to the inst¿llation of
emergency back-up power). Subject to LÆssor's approval of the location, which approval shall not be

unreasonably withheld, conditioned, or delaye{ Lessee shall have the right to place utilities on (or to
bring utilities across) Lessor's Real Property in order to service fhe Premises and Lossee's Facilities.
Upon Lessee's request, Lessor shall execute recordable easement(s) evidencing this right. Lessee shall
fully and promptþ pay for all utilities furnished to the Premises for the use, operation and maintenance

of Lessee's Facilities.

11. Interference with Communications. Lessee's Facilities and operations shall not
interfere with the communications configurations, frequencies or operating equipment which exist on

Lessor's Real Property on the effective date of this Lease Agreement ("Pre-existing Communications"),
and Lessee's Facilities and operations shall comply with all non-interference rules of the FCC. Upon
written notice from Lessor of apparent interference by Lessee with Pre-existing Communications, Lessee

shall have the responsibility to promptly tendnate such interference or demonstrate to Lessor with
competent information that the apparent interference in fact is not caused by Lessee's Facilities or
operations. Lessor shall not, nor shall Lessor permit any other tenant or occupant of any portion of
Lessor's Real Properly to, engage in any new or altered activities or operations which interfere with the
communications operations of Lessee described in Section 2, above. Such new or altered uses that cause

interference with Lessee's communications operations shall be deemed amateial breach by Lessor, and

Lessor shall have the responsibility to promptly terminate said interference. In the event any such new or
altered uses that cause interference does not cease promptly, the parties acknowledge that continuing
interference will cause irreparable injury to Lessee, and therefore Lessee shall have the right to bring a
court action to er{oin such interference or to terminate this Lease Agreement immediately upon notice to
Lessor. Lessor agrees to incorporate equivalent provisions regarding non-interference with Pre-existing
Communications into any subsequent leases, licenses or rental agreements with other persons or entities
for any portions of Lessor's Real Property.

12. Taxes. Lessee shall pay personal properly t¿xes assessed against Lessee's Facilities,
and Lessor shall pay when due all real properly taxes and all other taxes, fees and assessments

attributable to the Premises and this Lease Agreement.

13. Termination. This Lease Agreement may be terminated by Lessee, in its sole

discretion, effective immediately without further liability by delivery of written notice thereof to Lessor
prior to the Commencement Date for any reason resulting from Lessee's Due Diligence, or if a title
report obtained by Lessee for Lessor's Real Properly shows any defects of title or any liens or
encumbrances which may adversely affect Lessee's use of the Premises for Lessee's intended use, or for
any other or no reason. This Lease may be terminated without firther liabilþ on thirly (30) days prior
written notice as follows: (Ð bV either party upon a default of any covenant, condition, or term hereof by
the other party, which default is not cured within sixty (60) days of receipt of written notice of default;
(ii) bV Lessee, in its sole discretion, if it does not obt¿in licenses, penniæ or other approvals necessary to
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the construction or operation of Lessee's Facilities ("Permitf'), is unable to obtain such Permits without

conditions which are not standard or typical for premises where wireless communications facilities are

located or is unable to maintain such licenses, permits or approvals despite reasonable efforts to do so;

(iii) by Lessee, in its sole discretion, if Lessee is unable to occupy or utilize the Premises due to ruling or

directive of the FCC or other governmental or regulatory agency, including, but not limited to, a take

back of frequencies; or (iv) by Lessee if Lessee determines that the Premises are not appropriate or

suitable for iessee's operations for economic, envitonmental or technological reasons, including, without

limitation, signal strength or interference. Other than as st¿ted herein, Lessor shall not have the right to

terminate, revoke or cancel this Lease Agreement-

14. I)estruction of Premises. If the Premises or Lessor's Properly is destroyed or

damaged so ar io fiisee's judgment to hinder its effective use of Lessot's Properly for the ongoing

op"rutioo of a wireless communications site, Lessee may elect to terminate this Lease Agreement without

fuither liabilþ of Lessee as of the date of the damage or destruction by so notifring Lessor no more than

thifD'(30) days following the date of damage or destn¡ction. In such event, all rights and obligations of
the iarties which do not survive the termination of this Lease Agreement shall cease as of the date of the

damage or destruction.

15. Condemnation. If a condemning authority takes all of Lessoros Real Property, or a

portion which in Lessee's sole opinion is sufficient to render the Premises unsuitable for Lessee's

ãngoing operation of a wireless comrnunications site, then this Lease Agreement shall terminate without

tñnerliability of Lessee as of the date when possession is delivered to the condemning authorþ. In
any condemnation proceeding each party shall be entitled to make a claim against the condemning

auihority for just compensation recoverable under applicable condemnation law. Sale of all or part of the

Premises to ã purchaier with the power of eminent domain in the face of the exercise of its power of
eminent domain shall be treated as ataking by a condemning authority.

16. Insurance Resuirements. Lessee shall provide at its own expense and maintain

at all times ttre following insurance with insurance companies licensed in the State of California and shall

provide evidence of such insurance to the City as may be required by the Risk Manager of the Clty. In

ãdditior,, the named insured on all such policies shall provide to the additional insureds identified herein

any notices of cancellation of said insurance policies within 5 business days of receþ of such notice.

Lessee shall, affirm under penaþ of perjury that the required insurance on the project remains in place

and said insurance has not been cancelled.

(a) Worker's Compensation - in compliance with the statutes of the State of
Californi4 plus employer's liability with a minimum timit of liability of $1,000,000.

(b) General Liabilitv insurance with a minimum limit of liability per occuÍence

of $3,000,000 for bodily injury and property damage. If Commerciai General Liability
Insurance or other form with a general aggregate limit is used, either the general

aggregate limit shall apply separately to this projecVlocation or the general aggregate

timit stratt be twice the required occurrence limit. This insurance shall indicate on the

certificate of insurance the following coverages and indicate the policy aggregate limit
applying to: premises and operations; broad form contractual;
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(c) Automobile Liabilitv insurance with a minimum limit of liability per

occurrence of $1,000,000 for bodily injury and properly damage. This insurance shall

cover any automobile for bodily injury and property damage-

Lessee may satisfr the above requirements through a combination of its primary and

umbrella/excess policies.

Il at any time any of said policies shall be unsatisfactory to the City, as to forrn or substance, or if
a company issuing such policy shall be unsatisfactory to the City, Lessee shall promptly obt¿in a new

policy, and submit a certificate thereof as hereinabove provided. Upon failure of Lessee to firrnish,

deliver or maintain such certificates as above provided, this Agreement, at the election of the City, may

be forthwith declared suspended or terrninated. Failure of Lessee to obtain andlor maintain any required

insurance shall not relieve Lessee from any liability under this Agreement, nor shall the insurance

requirements be construed to conflict with or otherwise limit the obligations of Lessee concerning

indemnification. The City, its agents, ofFrcers, employees, and volunteers shall be named as an

additional insured on all insurance policies required herein, except Workers' Compensation' The

Workers' Compensation insurer shall agree to waive all rights of subrogation against the City, its agents,

officers, employees, and volunteers for losses arising from work perfonned by Lessee for the City.

Lessee's insurance policy(ies) shall include a provision that the coverage is primary as respects the City;

shall include no special limitations to coverage provided to additional insured; and, shall be placed with
insurer(s) with acceptable Besfs rating of A:Vtr or with approval of the Risk Manager. Lessee must

deliver certificates evidencing existence of the insurance listed above to the City prior to the time the

contract is signed.

LESSEE shall provide CITY with separate endorsements evidencing proof of the CITY's
additional insured status as to both the general liability and automobile liability insurance policies. In

addition, LESSEE shall provide CITY with a Workers Compensation subrogation waiver by way of a
separate endorsement. All endorsements referenced above must include the applicable policy number.

For any claims related to this project, Lessee's insurance coverage shall be primary insurance as

respects the Entþ, its officers, ofFrcials, employees, and volunteers. Any insurance or selÊinsurance

maint¿ined by the Entþ, its offlrcers, officials, employees, or volunteers shall be excess of the

LESSEE'S insurance and shall not contribute with it.

Lessee agrees to provide written notice of such cancellation to the City's Risk Manager, City of
LodL22l W. Pine St., Lodi, CA95240

17. Assignments or Transfers. Lessor may assign or transfer this Lease Agreement to any

person or entþ without any requirement for prior approval by Lessee. Lessee may assign or transfer this

Lease Agreement without prior approval by Lessor to any of Lessee's parbrers, shareholders, members,

subsidiaries, or afFrliates, to any entity in which Lessee or any of its affrliates holds an ownership

interest, or to a person or entþ acquiring by purchase, merger or operation of law a majorþ of the value

of the assets of Lessee. Lessee shall provide Lessor with written notice of such assignment within ninety

(90) days of such assignment. Lessee shall not assign or transfer this Lease Agreement to any other

person or entity without the prior written approval of Lessor, which approval shall not be unreasonably

withheld, conditioned, or delayed. Notwithst¿nding anything to the contrary contained in this Agreement

Lessee may assign, mortgage, pledge, hypothecate or otherwise transfer without consent its interest in this

Site No.: SAC-17 42' DOWNTOWN LODI
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Agreement to any frnancing entity, or agent on behalf of any financing entity to whom Lessee (i) has

obligations for borrowed money or in respect of grraranties thereot (ii) has obligations evidenced by loans,

bonãs, debentures, notes or simila¡ instruments, or (iii) has obligations under or u'ith respect to letters of
credig bankers acceptances and similar facilities or in respect of guaranties thereof-

18. IntentionallY Deleted-

lg. Nondisturbance and Ouiet Eniovment: Subordination: Estonoel Certificates.

(a) Except as set forth herein, so long as Lessee is not in default under this Lease

Agreement, Lessee shall be entitled to quiet enjoyment of the Premises during the term of this Lease

Agreement or any Renewal Term, and Lessee shall not be disturbed in its occupancy and use of the

Premises.

(b) This Lease Agreement shall be subordinate to each and every deed of trust,

mortgage or other security instrument which may now or hereafter affect Lessor's Real Properly and to

uny i"ã"*uls, extensions, supplements, amendments, modifications or replacements thereof. In
confirrnation of such subordination, Lessee shall execute and deliver promptly any certifrcate of
subordination that Lessor may re¿sonably request, provided that such certificate acknowledges that this

Lease Agreement remains in full force and effect, recognizes Lessee's right to nondisturbance and quiet

enjoyment of the Premises so long as Lessee is not in default under this Lease Agreement, only contains

true and accurate st¿tements and Lesseç's liability shall be capped at the remaining rent under this Lease

Agreement. If any mortgagee or lender succeeds to Lessor's interest in Lessor's Real Propefy through a

foieclosure proceeding or by a deed in lieu of foreclosure, Lessee shall attorn to and recognize such

successor as Lessor under this Lease Agreement-

(c) At any time upon not less than ten (10) days' prior written notice by Lessor,

Lessee shall execute, acknowledge and deliver to Lessor or any other party specified by Lessor a

st¿tement in writing certifying that this Lease Agreement is in full force and effect, if true, and the status

of any continuing defaults under this Lease Agreement.

20. IndemnifÏcations.

(a) Lessee's Indemnity. Lessee hereby agrees to indemniff and hold Lessor and

Lessor's elected and appointed officers, directors, employees, agents, contractors or subcontractors

harmless from and against any and all losses, claims, liabilities, damages, costs and expenses (including

reasonable attorney's fees and costs) and injuries (including personal injuries or death) arising from or in

connection with Lessee's use, operation, maintenance or repair of Lessee's Facilities at the Premises or

access over Lessor's Real Property or Lessee's shared use of Lessor's easemgnts for access to the

premises, except those resulting from the negligence or willful misconduct of Lessor or Lessor's ofFrcers,

directors, parbrers, employees, agents, contractors or subcontractors.

(b) Lessoros fndemnitv, Lessor hereby agrees to indemnify and hold Lessee and

Lessee's of¡rcers, directors, partners, shareholders, employees, agents, contractors or subcontractors

harmless from and against any and all losses, claims, liabilities, damages, costs and expenses (including

reasonable attorney's fees and costs) and iqiuries (including personal injuries or death) arising from or in

Site No.: SAC-1742' DOWNTOWN LODI
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connection with Lessor's use, operation, maintenance or repair of improvements on Lessor's Real

Property, any violation of governmental regulations relating to the Premises and any towers used by
Lessee and owned by Lessor (including the lighting or painting for aviation pathways), except those

resulting from the negligence or willful misconduct of Lessee or Lessee's officers, directors, partners,

shareholders, employees, agents, contractors or subcontractors.

(c) Special l)amases. Notwithstanding any other provision of this Lease

Agreemen! neither parfy shall be liable to the ottrer for consequential damages, damages for lost profits,
exemplary or punitive damages or other special darnages, whether in tort, contract or equity.

(d) Survival of Indemnitv Provisions. The indemnit¡rarovisions-of{his section

shall survive the expiration, cancellation or expiration of this Lease Agreement for a period of one (1)
year and any claims for indemnification under this Section 20 shall be brought within that period.

21. Hazardous Materials. Lessee agrees that it will not use, generate, store or dispose of
any Hazatdous Material (as defined below) on, under, about or within the Lessor's Real Properfy in
violation of any law or regulation. Lessee agrees to defend indemnifr and hold harmless Lessor and

Lessor's partners, afFrliates, agents and employees against any and all losses, liabilities, claims andlor
costs (including reasonable atforneys' fees and costs) arising from any breach of any representation,

warranty or agreement cont¿ined in this paragraph. Lessor represents, warrants and agrees that Lessor

will not, and will not permit any third party to use, generate, store or dispose of any Hazardous Material
on, under, about or within Lessor's Real Properly in violation of any law or regulation. Lessor agrees to
defend, indemni$, and hold harmless Lessee and Lessee's parbrers, afFtliates, agents and employees

against any and all losses, liabilities, claims andlor costs (including reasonable attorneys' fees and costs)

arising from any (i) use or disposal of any known Hazardous Material by Lessor on the Premises or (ii)
breach of any representation, warrant¡r or agreement cont¿ined in this paragraph. As used in this
paragraph, "Hazardous Material" shall mean petroleum or any petroleum product, asbestos, any

substance known by the state in which Lessor's Real Properly is located to cause cancer andlor
reproductive toxicþ, and/or any substance, chemical or waste that is identified as hazardous, toxic or
dangerous in any applicable federal, state or local law or regulation. This paragraph shall survive the

termination of this Agreement.

22. Notices and l)eliveries. Any notice or demand required to be given herein shall be

made by certified or registered mail, return receip requested, confinned fax, or reliable overnight
delivery service to the address of the respective parties set forth below:

Lessor: CITY OF LODI
P. O. BOX 3006
221W. PINE ST.
LODI, CA9524l-1910
AtfN: RAD BARTLAM, CITY MANAGER
Telephone: (209) 333 -67 00
Facsimile: (209) 333-67 l0
Federal Taxpayer ID Number:

Site No.: SAC-I7 4Z' DOWNTOWN LODI
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Lessee: MetroPC S Californi+ LLC
785 Orchard Dr., Suite 200
Folsom, CA 95630

MetroPCS California, LLC
22í0Lakeside Blvd.
Richardson,TX75082
Attn: Properly Manager
Telephone: 2T4-265-2550
Facsimile: 8664574126

With a copy to:

Lessor or Lessee may from time to time designate any other address for notices or deliveries by
written notice to the other party.

23. Miscellaneous.

(a) Severabilitv. ff ariy provision of the Lease Agreement is held to be invalid or
unenforceable by a court of competent jurisdiction with respect to any parly, the remainder of this Lease

Agreement or the application of such provision to persons other than those as to whom it is held invalid
or unenforceable shall not be affected, each provision of this Lease Agreement shall be valid and

enforceable to the fullest extent pennitted by law, and the parties shall negotiate in good faith to amend
this Lease Agreement to retain the economic effect of the invalid or unenforceable provisions.

(b) Bindins Effect. Each party represents and warrants that said parly has full
power and authority, and the person(s) executing this Lease Agreement have full power and authority, to
execute and deliver this Lease Agreement, and that this Lease Agreement constitutes a valid and binding
obligation of each party, enforceable in accordance with its terrns, except as enforceability may be

limited by applicable bankruptc¡ insolvency, reorganization, moratorium or other laws affecting the

enforcement of creditor's rights generally and by general equitable principles (whether enforcement is
sought in proceedings in equity or at law). This Lease Agreement shall be binding on and inure to the
benefit of the successors and permified assignees of the respective parties.

(c) lVaivers. No provision of this Lease Agreement shall be deemed to have been

waived by a pafty unless the waiver is in writing and signed by the party against whom enforcement of
the waiver is attempted. No custom or practice which may develop between the parties in the
implementation or administration of the terms of this Lease Agreement shall be construed to waive or
lessen any right to insist upon strict performance ofthe terms of this Lease Agreement.

(d) Governing Law. This Lease shall be govemed by and construed in accordance
with the laws of the State in which the Premises are located.

(e) Attornevs' f,'ees and Costs. The prevailing party in any legal claim arising
hereunder shall be entitled to its reasonable attorneys' fees and costs and court costs.

(Ð Survival. Tenns and conditions of this Lease Agreement which by their sense

and context survive the termination, cancellation or expiration of this Lease Agreement will so survive.
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(g) Memorandum of Iæase Asreement. Lessor acknowledges ttrat a Memorandum

of Lease Agreement subsüantially in the form "nnexed hereto as Exhibit C will be recorded by Lessee in the

Official Records of the County where the Proper{y is locaæd.

(h) Entire Asreement¡ Amendments. This Lease Agfeement constitutes the entire

agreement and understanding between the parties regarding Lessee's lease of the Premises and

supersedes all prior and contemporaneous offers, negotiations and other agreements concerning the

subject matter contained herein. There are no representations or understandings of any kind not set forth
herein. Any amendments to this Lease Agreement must be in writing and executed by duly authorized

representatives of both parties.

(Ð No Presumptions Regardins Preparation of Lease Asreement The parties

acknowledge and agrce that each of the parties has been represented by counsel or has had full
opportunity to consult with counsel and that each of the parties has participated in the negotiation and

drafting of this Lease Agreement. Accordingly it is the intention and agreement of the parties that the

language, terms and conditions of this Lease Agreement are not to be construed in any way against or in

favor of any pafi hereto by reason of the roles and responsibilities of the parties or their counsel in
connection with the preparation of this Lease Agreement.

ISrGNAT{JRE PAGE FOLLOWSI
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IN WIT¡I-ESS WHEREOX', the parties have caused this Lease Agreement to be executed by their
duly authorized representatives on the dates set forth below and acknovledge that this Lease

Agreement is effective as of the date first above written.

LESSOR: CITY OF LODI, a municipal corporation

By:

Name:

Date:

ATTEST:

By:

Name:

Date:

Konradt Bartlam, City Manager

Randi Johl, Cþ Clerk

APPROVED AS TO FORM:

eqffi"hwabauer' c itY Attorn eY

MetroPCS California, LLC,

By:

Name:

LESSEE:

By:

Name:

Title:

Date:

CoreyA. Linquist

Vice President & General Manager

3 lVla-n Lotz-

Site No.: SAC-17 42' DOWNTOWN LODI
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E)ffiIBIT A

DESCRIPTION OF LESSOR'S REAL PROPERTY

to the Lease Agreement dated 2012,by and between the CITY OF LODI, a

municipal corporation, as Lessor, and MetroPCS CaliforniarLLC, a Delaware limited liability company?

as Lessee.

Lessor's Property of which Premises zre apart is described as follows:

All that real property situated in the City of Lodi, County of San Joaquin, State of California and

being more particularly described as follows:

Lot numbers One, Two, Three and Four in Block Number 29, as said Lots are designated upon

that certain map entitled, "Mokelumne," filed for record in the offrce of the County Recorder of San

Joaquin County on August 25,1869 in Volume 2 of Maps, at Page 12, San Joaquin County Records.

Assessor's Parcel Number: 043-084-1 1

Site No.: SAC-1742' DOWNTOWN LODI Page 12 of 18
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ÐffiIBIT B

DESCRIPTION OF PREMISES

to the Lease Agreement dated ,20l2,by and between the CITY OF LODI,

a municipal corporation, aslessor, and MetroPCS CaliforniçLLC, a Delaware limited liabilþ
company, as læssee.

The premises consist of those specific areas described/shown below or attached where Lessee's

communications antennae, equipmént and cables occupy Lessor's Real Property- The Premises and the

associated utility connectionJand access, including easements, ingress, egress, dimensions, and locations

as described/shown, are approximate only and may be adjusted or changed by Lessee at the time of

construction to reasonably accommodate sound engineering criteria and the physical features of Lessor's

Real Properly.

TI{E FOLLOWING ARE ATTACIIED I#RETO AND MADE A PART OF THIS EXHIBIT BY
REFERENCE:

SI#ET C-1: PLOT PLAN AND SITE TOPOGRAPITY

SHEET A-1: SITE PLAN

SI{EET A-2: ELEVATION

(Afinal drawing or copy of a property swaey or síte pløn depicting the above

shai replace this Exhibit B when initialed by Lessor or Lessor's designated agent

and may be modifiedfrom time to time when initialed by both Lessor and Lessee')

Site No.: SAC-17 4Z' DOWNTOWN LODI
Site Address: I 14 N, MAIN ST. ' LODI (SAN JOAQUIN COUNTÐ, CA95240
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EXHIBIT C
MEMORANDT'M OF AGREEMENT

CLERK: Please retum this documentto: MetroPCS California" LLC
ADDRESS: 785 Orchard Dr., Suite 200

Folsom, CA 95630
Atfr: Property Manager

This Memorandum of Agreement is entered into on this _ day of 2011, by and

between the CITY OF LODI, a municipal corporation, with an office at P. O. Box 3006, Lodi, CA 95241-1910
(hereinafter referred to as "Lessor"), ând MetroPCS California LLC, a Delaware limited liabilþ company, with an

office at 785 Orchard Dr., Suite 200, Folsom, CA 95630 (hereinafter referred to as "Lessee").

l. Lessor and Lessee entered into a Communications Site Lease Agreement ["Agreement"] on the _ day

of May, 2012, for the purpose of installing, operating and maintaining a communications facilþ and

other improvements. All of the foregoing is set forth in the Agreement.

2. The term of the Agreement is for five (5) years cornmencing on the date (a) Lessee begins construction
of Lessee's Facilities on the Premises or (b) twelve (12) months from the last d¿te of execution by a
party to the Lease Agreement, as reflected on the sipature page, whichever first occurs
("Commencement Date") and terrninating on the fifth anniversary of the Commencement Date, with
FOIJR (4) successive five (5) year options to renew.

3. The Land which is the subject of the Agreement is described in Exhibit A annexed hereto.

IN WITNESS WHEREOF, the parfies have executed this Memorandum of Agreement as of the day and year
first above written.

LESSOR:

CITY OF LODI. a municioal corporation-.

LESSEE:

By:

Name:

Title:

Date:

Name:

Title:

Date:

Site No.: SAC-1742' DOWNTOWN LODI
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State of California

County of San Joaquin-

On before me, Notary

Public, personally aPPeared who proved to me on the basis of

satisfactory evidãnce ìo be the person(s) whose name(s) islare subscribed to the within instrument and

acknowledged to me that helshe/they executed the same in hislher/their authorized capacity(ies), and

that by his/trer/their signature(s) on the instnrment the person(s), or entity upon behalf of which the

person(s) acted, executed the instrument.

I certify under PENALTY OF PERruRY under the laws of the Søte of
that the foregoing is true and correct.

WITNESS myhand and official seal.

Signature (Seal)

State of California

County of SACRAMENTO

On May-- 2012 before me, Notary Public, personally

upp"u."â COREY A. LINQTIIST, who proved to me on the basis of satisfactory evidence to be the

pãison(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that
^he/she/they 

executed th" ru*" in his/trer/their authorized capacþ(ies), and that by hisÆrer/their

signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted'

executed the instrument.

I certiff under PENALTY OF PERIURY under the laws of the St¿te of California that the foregoing is

true and correct.

WITNESS my hand and official seal.

Signature (Seal)

Site No.: SAC-1742' DOWNTOWN LODI
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RESOLUTION NO. 2012-____ 
 

A RESOLUTION OF THE LODI CITY COUNCIL 
AUTHORIZING CITY MANAGER TO EXECUTE LEASE 

AGREEMENT WITH METROPCS CALIFORNIA FOR 
114 NORTH MAIN STREET 

=================================================================== 
 
 WHEREAS, MetroPCS California has requested a lease of City property located 
at 114 North Main Street for the purpose of installing communication equipment; and 
 
 WHEREAS, MetroPCS California will be paying $1,500 a month for rent, with a 
3% escalator every year; and 
 
 WHEREAS, the term of the lease agreement is five years, commencing on the 
date MetroPCS begins construction of their facilities, and contains the option to extend 
for four additional five-year terms.   
 
 NOW, THEREFORE, BE IT RESOLVED that the Lodi City Council does hereby 
authorize the City Manager to execute a lease agreement with MetroPCS California for 
114 North Main Street for the purpose of installing communication equipment. 
 
Dated: June 6, 2012 
=================================================================== 

I hereby certify that Resolution No. 2012-____ was passed and adopted by the 
City Council of the City of Lodi in a regular meeting held June 6, 2012, by the following 
vote: 
 
 AYES: COUNCIL MEMBERS – 
 
 NOES: COUNCIL MEMBERS – 
 
 ABSENT: COUNCIL MEMBERS – 
 
 ABSTAIN: COUNCIL MEMBERS –  
    
 
 
 
   RANDI JOHL 
   City Clerk 
 

 
 

2012-____ 



  AGENDA ITEM C-07  
 

 

 
APPROVED: __________________________________ 

 Konradt Bartlam, City Manager 

CITY OF LODI 

COUNCIL COMMUNICATION 
 

TM 

 

 

AGENDA TITLE: Adopt Resolution Approving the Memorandum of Understanding Between the City 
of Lodi and the Boosters of Boys and Girls Sports (B.O.B.S.) 

 
MEETING DATE: June 6, 2012 
 

PREPARED BY: Parks, Recreation and Cultural Services Interim Director 
 

 

RECOMMENDED ACTION: Adopt resolution approving the Memorandum of Understanding 
between the City of Lodi and the Boosters of Boys and Girls Sports 
(BOBS.). 

 
 
BACKGROUND INFORMATION: The BOBS is a nonprofit, community sports organization that has 

assisted the City in providing services to Lodi’s young athletes since 
1960.  The services provided by the BOBS, and the roles and  

responsibilities of the BOBS and City, are outlined in a Memorandum of Understanding (MOU) that took 
effect in 1987 and has been revised several times. 
 
To better serve the BOBS and the Department, a single, updated MOU is needed.  The attached MOU, 
which incorporates and better defines previous agreements between the parties, was developed through 
cordial discussions between Parks, Recreation and Cultural Services staff, the City Attorney and BOBS 
members.  The BOBS Board of Directors unanimously voted in favor of the MOU on May 9, 2012.  It will 
take effect upon the City Council’s approval. 
 
 
FISCAL IMPACT:  None. 
 
 
FUNDING AVAILABLE: Not applicable. 
 
 
 
    _______________________________ 
    Jeff Hood 
    Parks, Recreation and Cultural Services Interim Director 
 
 
Attachments 
 
cc: City Attorney 
 Eddie Long, BOBS President 
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RESOLUTION NO. 2012-____ 
 

A RESOLUTION OF THE LODI CITY COUNCIL 
APPROVING THE MEMORANDUM OF 

UNDERSTANDING BETWEEN THE CITY OF LODI 
AND THE BOOSTERS OF BOYS AND GIRLS 

SPORTS (B.O.B.S) 
================================================================== 

 
 WHEREAS, the B.O.B.S. is a non-profit community sports organization that has 
assisted the City in providing services to Lodi’s young athletes since 1960; and 
 
 WHEREAS, the services provided by the BOBS, and the roles and 
responsibilities of the BOBS and City, are outlined in a Memorandum of Understanding 
that took effect in 1987 and has been revised several times; and 
 
 WHEREAS, to better serve the BOBS and the Department, a single, up-to-date 
Memorandum of Understanding was developed through cordial discussions between 
Parks, Recreation and Cultural Services staff, the City Attorney and BOBS members; 
and 
 
 WHEREAS, the new agreement was approved by the B.O.B.S. Executive Board 
on May 9, 2012; and 
 
 NOW, THEREFORE, BE IT RESOLVED that the Lodi City Council does hereby 
approve the Memorandum of Understanding between the City of Lodi and the Boosters 
of Boys and Girls Sports (B.O.B.S.). 
 
Dated:  June 6, 2012 
================================================================== 
 
 I hereby certify that Resolution No. 2012-____ was passed and adopted by the 
City Council of the City of Lodi in a regular meeting held June 6, 2012, by the following 
vote: 
 
 AYES:  COUNCIL MEMBERS –  
 
 NOES:  COUNCIL MEMBERS –  
 
 ABSENT: COUNCIL MEMBERS –  
 
 ABSTAIN: COUNCIL MEMBERS –  
 
 
 
       RANDI JOHL 
       City Clerk 
  

2012-____ 



  AGENDA ITEM_C-08  
 

 
 

APPROVED: __________________________________ 
 Konradt Bartlam, City Manager 

CITY OF LODI 
COUNCIL COMMUNICATION 
 

TM 

 
 
AGENDA TITLE: Adopt Resolution Authorizing City Manager to Execute Agreement with California 

Emergency Management Agency Accepting the California Gang Reduction, 
Intervention and Prevention Program Grant ($250,000) awarded to the City of Lodi 

 beginning January 1, 2012, and ending December 31, 2013 and Appropriating 
$10,000  

 
MEETING DATE: June 6, 2012 
 
PREPARED BY: Chief of Police 
 
 
RECOMMENDED ACTION: Adopt resolution authorizing City Manager to execute agreement 

with California Emergency Management Agency accepting the 
California Gang Reduction, Intervention and Prevention program  

grant ($250,000) awarded to the City of Lodi beginning January 1, 2012, and ending December 31, 2013  
and appropriating $10,000. 
 
 
BACKGROUND INFORMATION: The California Emergency Management Agency (Cal-EMA), in 

partnership with the Governor’s Office of Gang and Youth Violence 
Policy has made $8.2 million available to cities for gang prevention, 

intervention, re-entry, education, family and community services, and suppression activities.  Cities can 
apply for up to $250,000 in this competitive grant which requires a “dollar for dollar” match.  Cities must 
match the amount awarded through local or federal funding in the form of cash or in-kind services. 
 
The Lodi Police Department was successfully awarded $250,000 for the California Gang Reduction, 
Intervention, and Prevention (CalGRIP) program to focus on reducing related violence and providing 
intervention for at-risk children ages 12 to 17.  Per CalGRIP guidelines, an Advisory Council will be 
established to prioritize the use of awarded funds.  The Advisory Council will be comprised of city 
officials; local law enforcement; local educational agencies and community based organizations.  Twenty 
percent of grant funds must be provided to community based organizations that focus on youth outreach 
programs and education.  This CalGRIP Grant will provide funds for the Lodi Boys and Girls Club Project 
Learn and Community Partnership for Families of San Joaquin County.  
 
Program Award:  CalGRIP awarded the City of Lodi $250,000 over a two-year period.  A majority, 
$150,000 will be used for Police Department overtime related to special enforcement activities.  A part-
time Code Enforcement Officer will be hired at a cost of $50,000.  The remaining $50,000 is allocated to 
Community Based Organizations to provide services such as after-school tutoring, mentoring and 
parenting assistance. 
 
City Contribution:  The City will provide $85,000 in a cash match for two part-time Youth Outreach 
Workers to work with youth in gangs or at risk of joining a gang.  Youth Outreach Workers will make 
appropriate referrals and provide resources for gang intervention.  The City will provide in-kind service 

 

JRobison
Highlight



Adopt a Resolution Authorizing City Manager to Execute Agreement with California Emergency 
Management Agency Accepting the California Gang Reduction, Intervention and Prevention Program 
Grant ($250,000) awarded to the City of Lodi beginning January 1, 2012, and ending December 31, 2013 
May 16, 2012 
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match of $165,000.  This includes a Police Department Crime Analyst, City Manager’s administrative 
oversight of the Youth Outreach Workers, Gang education presentations, continuing the Gang  
Resistance Education and Training (GREAT) programs for 6th graders, and providing program clerical 
support. 
 
Program Implementation:  The police department will increase Officer presence in target areas focusing 
on developing relationships within the community and identifying and preventing gang violence.  Officers 
will make contact with gang members, conduct surveillance and participate in foot and bicycle patrols. 
Funding for the part-time code enforcement officer will enhance the ability to focus on properties 
associated with gang activity. 
 
Youth Outreach Workers will identify at-risk youth, encourage participation in after-school tutoring 
programs, high-yield learning and leisure activities, and parent/adult involvement. 
 
Coordinating and Advisory Council:  The advisory council will identify crucial problems that must be 
addressed to effectively deal with Lodi’s gang problem.  The Coordinating and Advisory Council will meet 
regularly to review the status of the program and make recommendations to ensure ongoing program 
success.  
 
Program Objective:  Grant goals include reducing gang violence by 25 percent, removing 20 guns from 
the possession of gang members or violent offenders, and identifying and dismantling the leadership of at 
least one Norteno and one Sureno gang. 
 
Appropriations of $10,000 are requested in the current fiscal year to allow for immediate implementation 
of special enforcement activities. 
 
 
FISCAL IMPACT: Funding and expenditures by fiscal year and funding source are noted below: 
 
  
2011-12 Personnel Costs  Grant Funded  $10,000  239001 
 
2012-13 Personnel Costs  Grant Funded  $180,000 239001 
 City Administration  City in-kind match $18,000 340.456 
 Police Administration  City in-kind match $90,000 101031 
 Outreach Workers  General Fund Match $60,000 101033 
 
2013-14 Personnel Costs  Grant Funded  $60,000 239001 
 City Administration  City in-kind match $12,000 340.456 
 Police Administration  City in-kind match $45,000 101031 
 Outreach Workers  General Funds Match $25,000 101033 
 
 
FUNDING AVAILABLE: Appropriations for Fiscal Year 2012/13 have been included in the draft 
budget that will be before Council for adoption on June 6, 2012.  Appropriations for Fiscal Year 2013/14 
will be included in that budget as noted above. 
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    __________________________________ 
    Jordan Ayers 
    Deputy City Manager/Internal Services Director 
 
 
 
    _______________________________ 
    Mark Helms 
    Chief of Police 
 
     
MH/JB/pjt 
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RESOLUTION NO. 2012-____ 
 

ADOPT RESOLUTION AUTHORIZING THE LODI POLICE DEPARTMENT TO 
PARTICIPATE IN THE CALIFORNIA GANG REDUCTION, INTERVENTION AND 

PREVENTION PROGRAM GRANT 
============================================================================ 
 
 WHEREAS, the State of California Emergency Management Agency, in partnership with the 
Governor’s Office of Gang and Youth Violence, has made funds available January 2, 2012 and 
ending December 31, 2013 under the California Gang Reduction, Intervention, and Prevention 
(CalGRIP) program. 
 
 WHEREAS the Lodi Police Department is eligible to receive $250,000 to develop and 
implement a comprehensive program to reduce incidents of gang violence and focus on gang 
intervention and prevention; and 
 
 WHEREAS, appropriations totaling $250,000 will be included in the appropriate budgets for 
fiscal years 2011-12, 2012-13 and 2013-14; and 
 
 WHEREAS, CalGRIP requires matching funds by the City of Lodi totaling $250,000 with in-
kind services of $165,000 and $85,000 in general funds to staff the part time Youth Outreach 
Workers; and  
 
 WHEREAS, the Lodi Police Department will expend $150,000 for Officers on special 
enforcement, $50,000 for a part time Code Enforcement Officer, and provide $50,000 of program 
funds to community based organizations that focus on youth outreach programs and education and; 
 
 WHEREAS, an appropriations request is being made to expend $10,000 in Fiscal year 2011-
12 to immediately begin special enforcement deploying police officers  to address gang related 
violence and crimes and; 
 
 NOW, THEREFORE, BE IT RESOLVED that the Lodi City Council does hereby authorize 
City of Lodi participation in an agreement between the State of California Office Emergency 
Management Agency and the Lodi Police Department, thereby accepting and appropriating CalGRIP 
funding in the amount of $250,000,000 to reduce gang violence, and provide intervention for at risk 
youth in Lodi. 
 
Dated:  June 6, 2012 
============================================================================ 
 
 I hereby certify that Resolution No. 2012-____ was passed and adopted by the City Council 
of the City of Lodi in a regular meeting held June 6, 2012, by the following vote: 
 
 AYES: COUNCIL MEMBERS –  
 
 NOES: COUNCIL MEMBERS – 
 
 ABSENT: COUNCIL MEMBERS – 
 
 ABSTAIN: COUNCIL MEMBERS – 
 
 
      RANDY JOHL 
      City Clerk 

2012-____ 



  AGENDA ITEM_C-09  
 

 
 

APPROVED: __________________________________ 
 Konradt Bartlam, City Manager 

CITY OF LODI 
COUNCIL COMMUNICATION 
 

TM 

 
 
AGENDA TITLE: Adopt Resolution Authorizing City Manager to Execute Agreement with County of 

San Joaquin for Automated Message Switching System and Criminal Justice 
Information System Access ($21,420) 

 
MEETING DATE: June 6, 2012 
 
PREPARED BY: Chief of Police 
 
 
RECOMMENDED ACTION: Adopt resolution authorizing City Manager to execute agreement 

with County of San Joaquin for Automated Message Switching 
System and Criminal Justice Information System access, in the 
amount of $21,420. 

 
BACKGROUND INFORMATION: This is a renewal of the yearly contractual agreement between the 

City of Lodi Police Department and the County of San Joaquin 
through its Information Systems Division to provide services which 

include, but are not limited to, Automated Message Switching System access and Criminal Justice 
Information System (CJIS) access for Fiscal Year 2012/2013. 
 
The data processing service allows the Police Department to access County warrant information and 
other criminal justice information housed in the County of San Joaquin database. This information is 
critical to local law enforcement. Without access to the Automated Message Switching/CJIS Systems, the 
Police Department will not be able to conduct checks on individuals with local warrants, probations status 
on offenders and inmate records such as custody status, trial status, adjudications and sentencing. 
 
 
FISCAL IMPACT:   Estimated cost is $21,420.   
 
FUNDING AVAILABLE: Fiscal Year 2012/2013 Budget (101031) 
 
   
 
    __________________________________ 
    Jordan Ayers 
    Deputy City Manager 
 
 
 
    _______________________________ 
    Mark Helms 
    Chief of Police 
 
 
MH/JB/pjt 
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AGREEMENT

THIS AGREEMENT, made and entered into this 1st day of July, 20l2,by and between the COUNTY
OF SAN JOAQUIN, through its Information Systems Division, hereinafter refened to as "COUNTY" and CITY
OF LODI, hereinafter referred to as "AGENCY";

WITNESSETH:

WHEREÄS' COUNTY provides services and/or equipment listed in Attachment "4" hereinafter refered
to aS "COMPUTER SERVICES" to AGENCY; and

WHEREAS' COUNTY has ceftain computer equipment and is able to provide infonnation selvices which
AGENCY desires to use in its operations;

WHEREAS, COUNTY'S Infonnation Systems Division services offered to ÄGENCY under this
Agreement differs from that provided in previous y.urc uolít is necessary to set out the understanding of the parties
as to the extent of services and liability for provision of access to the COMPUTER SERVICES for information.

IT IS HEREBY AGREED between the parties as follows:

I. COMPUTER SERVICES FOR ACCESS TO NON-REDUNDANT. NON.FAULT TOLERANT
COMPUTER SYSTEMS

The COUNTY shall provide to AGENCY the COMPUTER SERVICES of COUNTY'S Information
Systems Division. The parties expressly acknowledge that the Information Systems Division
computer systems are non-fault tolerant, non-redundant systems which do not provide continuous
access seven (7) days a week and twenty-fo,tr (24) hours a day. The computer systems may go
down and be unable to provide COMPUTER SERVICES at any time of day or night for
undeterminable periods of time and also must be scheduled to be taken down for maintenance and
repairs from tirne to time. Therefore, COUNTY does not represent that the COMPUTER
SERVICES provided under this Agreement will enable AGENCY to receive information ÍÌom the
computer systems within any specific tirne period. AGENCY has considered the express limitations
set forlh in this Agreement of the COMPUTER SERVICES, together with the needs of AGENCy,
and has determined that AGENCY'S business operations require the use of the services set out in
this Agreement.

2. COMPENSATION

a. COUNTY will provide the COMPUTER SERVICES for the estimated annual amount of
compensation as shown in Attachment "4". COI ITY shall bill AGENCY only for actual
COMPUTER SERVICES provided, one month after COMPUTER SERVICES are provided.
AGENCY shall provide fulI payment to COUNTY of the billed amount by the fiÍteenth day of
the date of billing. In the event payment is not made in accordance with this provision
COUNTY rnay, at its option, terminate the agreement in accordance with the provisions of
Paragraph 5.

b. In the event that the AGENCY's estimated quantities, as indicated in Attachment "4", are
exceeded for any reason, County uray evaluate and, ifnecessary, increase the quantities
indicated in Attachment "A", which may also result in the estimated annual amount of
compensation provided herein to be increased. County will noti$ AGENCY, in writing, no less



-t_

than thirty (30) calendar days in advance of any intended increase of estimated annual amount
of cornpensation. AGENCY shall be allowed the option to terminate this agreement in
accordance with the provisions of Paragraph 5 in the event of an increase in the estirnated
annual amount of compensation.

c. In the event that County's cost ofComputer Services are increased due to any reason, County
may increase the rate of cotnpensation, as indicated in Attachment "4", which may also result in
the estimated annual amount of compensation provided herein to be increased. County rvill
noti$ AGENCY, in wliting, no less than thirty (30) calendar days in advance of any intended
increase of estimated annual aÍnount of compensation. AGENCY shall be allowed the option to
terminate this agreement in accordance with the provisions of Paragraph 5 in the event of an
increase in the estimated annual amount of compensation.

OPTIONAL SERVICE AND EQUIPMENT

COMPUTER SERVICES under this agreement are limited solely to the ongoing services, systems,
and equipment listed in Attachment "4" which are in operation on the effective date of this
agreement. Services andlor equipment not covered in this agreement may be provided to AGENCY
at COUNTY'S option subject to the following conditions:

b.

AGENCY must submit a written request for the additional services and./or equipment which has
been signed by the appropriate agency official, and

Additional services, and/or equipment shall be provided at the curent rates of compensation and
shall be billed as additional items over and beyond the total estimated annual amount
compensation designated in this agreement.

Maintenance in connection with the equipment provided under this agreement is included in the rate
of compensation for equipment and will not be billed as an additional charge to AGENCY.

TERM

The tem ofthis contract shall be one year beginning July 1, 2072, andending June 30, 2013.

TERMINATION

a. This contract may be terminated by either paúy upon thifty (30) calendar days advance
written notice to the other party. Notwithstanding such termination, AGENCY shall
compensate COUNTY for the actual COMPUTER SERViCES provided thr'ough the date the
termination of the contract is effective. If AGENCY fails to tirnely compensate COUNTY as
provided in this contract, AGENCY shall be held liable for the reasonable cost of collecting
such compensation including attomeys fees and couft costs incurred by COIINTY. In no
event shall COUNTY be liable for reimbursing AGENCY for the costs to procure altemative
services to those services provided under this Agreernent regardless of whether AGENCY or
COUNTY initiates termination of the Agreement.

All rental equipment in the possession of AGENCY shall be returned to COUNTY in the
same condition as it was delivered to AGENCY, less nonnal wear and tear. COUNTY shall
be compensated by contractor for all loss or damage to said equipment which is not the result
of a willful or negligent act by COUNTY and which does not constitute normal wear and tear.

INDEMNIFICATION AND HOLD HARMLESS

The AGENCY agrees that it shall indemnif,, defend and hold harmless the COUNTy, the rnembers

a.

4

5.

b.

6.



of its Board of Supervisors, its offrcers, agents, and employees, frorn and against all demands,
claims, damages, losses, expenses, and costs including attorneys'fees and couft costs arising out of
and,/or resulting from the performance of the activities and services contemplated by this agreement,
except for demands, claims, damages, losses, expenses, and costs resulting frorn the sole and
exclusive negligence of the COUNTY, or it's agents, or those brought by employees or agents of
COUNTY conceming their employment or agency relationship.

]. LIMITATIONS OF LIABILITY

In no event shall COUNTY be responsible for any damage, cornpensatory, consequential, punitive,
or special in the event that the AGENCY is unable to access and/or obtain information fi'om
COMPUTER SERVICES of COUNTY. This Agreement shall not be construed to be either a
representation or a warranty to AGENCY that it will be able to access and obtain information fi'orr
the COMPUTER SERVICES at any particular time or within any parlicular response time.
COTINTY does not grant any waffanty as to the validity, completeness or usefulness of any
infonnation received by AGENCY fi'om the COMPUTER SERVICES. COUNTY shall not be
responsible nor liable for the costs to AGENCY to procure alternative services to the services
provided for under this Agreement or upon termination of this Agreernent by either party.

In the event of erors in COMPUTER SERVICES due to the failure of COUNTY'S equipment,
software, circumstances beyond the conh'ol of COUNTY, or the failure of COUNTY'S employee(s)
to operate the equipment in accordance with COUNTY'S standard operating procedures, or
COUNTY'S inability to provide COMPUTER SERVICES due to circumstançes beyond its control,
COUNTY'S liability shall be limited to either subparagraph (a) or (b) below, either of which will be
considered to be AGENCY exclusive remedy:

a. The correction of enors of which COUNTY has received written notice and proof or the
perfonnance ofthe service, whichever is the situation; or

b. Where such correction or perfonnance of service is not practicable, AGENCY shall be
entitled to an equitable credit not to exceed the charges invoiced to AGENCY for that
portion ofthe service which produced the erroneous result or for that portion ofthe service
which could not be performed, whichever is the situation.

COUNTY shall be liable for the loss, destruction or damage to AGENCY supplied materials only if
such loss, destruction, or damages was due to the negligence of COIINTY and AGENCY sole
remedy shall be COUNTY restoring the same, provided such restoration can be reasonably
perfonled by COIINTY and provided that AGENCY provides COUNTY with all source data
necessary for such restoration in similar form to that normally presented to COUNTY under this
Agreement.

8. INDEPENDENT CONTRACTOR

The AGENCY, and the agents and employees of AGENCY, in the performance of this agreement,
shall act in an independent capacity and not as officers or employees or agents of COUNTY.

9. ASSIGNMENT

Without the written consent of COUNTY, this agreement is not assignable by AGENCY either in
whole or in par1.

10. TIME OF THE ESSENCE

Time is the essence of this agreement.



I1. MODIFICATIONS

No alteration, variation, or modification of the terms of this contract shall be valid unless made in
writing prior to the effective date and signed by the parties hereto, and no oral understanding or
agreement not incotporated herein, shall be binding on any of the parties hereto.

12. COMPLIANCE WITH LAIWS

AGENCY shall comply with the California Fair Employment Practices Act (Labor Code Section
1410, et seq.) and any amendments thereto.

This contract may, at the option of COUNTY, be terminated or suspended in whole or in parl in the
event AGENCY fails to comply with the nondiscrimination clause of the contract. In the event of
tetmination under this paragraph, COUNTY shall be compensated for goods and services provided
to the date of termination. Tennination or suspension shall be effective upon receipt of written
notice thereof.

13. CONFIDENTIALITY

AGENCY, its employees, officers, and agents shall protect and keep all infonnation and materials
obtained through the services ofthis agreement confidential and from unauthorized use and
disclosure. This clause shall not apply to that information which is or becomes a public record
subject to the disclosure requirements of the Public Records Act.
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IN WITNESS \ryHEREOF the parties hereto have executed this agreement the day and
year first written above.

couNTY oF sAN JOAQUIN, a
political subdivision of the State of
California

By

CITY OF LODI

By

Title

APPROVED AS TO FORM:
DAVID V/OOTEN

''AGENCY''

ApBrorråæ to

þqÆystems Director

Deputy County Coun



Cify of Lodi and
San Joaquin County

Attachment A

Rate Schedule
Fiscal Year 2012-2013

Computer Services

Automated Message Switching System Access
CJIS System Access

Estimated
Estimated Estimated Annual Estimated

Service Quantitv Type Rate Cost Total

* Special Processing Request 8 Hours S 127.50 $ 1,020.00

Transactions 255,000 Each $ 0.08 $ 20,400.00

Total Estimated Annual Cost $ 21,420.00

* Special Processing Requests require wlitten authorizafion speciffing work to be performed.
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RESOLUTION NO. 2012-____ 
 

A RESOLUTION OF THE LODI CITY COUNCIL 
AUTHORIZING THE CITY MANAGER TO EXECUTE AN 

AGREEMENT FOR AUTOMATED MESSAGE 
SWITCHING AND CRIMINAL JUSTICE INFORMATION 

SYSTEMS ACCESS FOR FISCAL YEAR 2012-13 
=================================================================== 
 
 WHEREAS, San Joaquin County provides to the City of Lodi access to 
Automated Message Switching and Criminal Justice Information Systems (CJIS); and 
 
 WHEREAS, San Joaquin County has certain data processing equipment and is 
able to provide data processing services, which the City of Lodi desires to use in its 
operations. 
 
 NOW, THEREFORE, BE IT RESOLVED that the Lodi City Council does hereby 
authorize the City Manager to execute an agreement for Automated Message Switching 
and Criminal Justice Information Systems Access with the County of San Joaquin 
Information System Division, of Stockton, California, in an amount not to exceed 
$21,420. 
 
Dated:     June 6, 2012 
=================================================================== 
 
 I hereby certify that Resolution No. 2012-____ was passed and adopted by the 
City Council of the City of Lodi in a regular meeting held June 6, 2012, by the following 
vote: 
 
 AYES: COUNCIL MEMBERS –  
 
 NOES: COUNCIL MEMBERS –  
 
 ABSENT: COUNCIL MEMBERS –  
 
 ABSTAIN: COUNCIL MEMBERS –  
 
 
 
 
     RANDI JOHL 
     City Clerk 
 
 
 

2012-____ 



  AGENDA ITEM C-10  
 

 
 

APPROVED: __________________________________ 
 Konradt Bartlam, City Manager 

CITY OF LODI 
COUNCIL COMMUNICATION 
 

TM 

 
AGENDA TITLE: Adopt Resolution Authorizing the City Manager to Engage the Professional 

Services of Lamont Financial Services, Jones-Hall, Stone and Youngberg, LLC 
and JP Morgan Related to Refinancing the 2002 General Fund Certificates of 
Participation (COPS), the 2003B CSCDA Wastewater COPS and the 2004 
Wastewater COPS 

 
MEETING DATE: June 6, 2012 
 
PREPARED BY: Deputy City Manager 
 
 
RECOMMENDED ACTION: Adopt Resolution authorizing the City Manager to engage the  

professional services of Lamont Financial Services, Jones-Hall, 
Stone and Youngberg, LLC and JP Morgan related to refinancing 

the 2002 General Fund Certificates of Participation (COPS), the 2003B CSCDA Wastewater COPS and 
the 2004 Wastewater COPS.  
 
BACKGROUND INFORMATION: The City has been presented with an opportunity to refinance a  
   number of its outstanding bond issues at attractive interest rates  
   and savings.  In the current bond market, the existing 2002 General 
Fund COPS, 2003B CSCDA Wastewater COPS and the 2004 Wastewater COPS appear to be 
economically viable refinancings.  Due to the different natures of the underlying credits associated with 
these existing debt issues (General Fund vs. Wastewater Fund), the City will structure the refinancings in 
such a manner to maximize the potential savings.  As such, the refinancings will be handled as two 
separate transactions, running on parallel timelines.  Preliminary indications show that the City can 
harvest net present value savings of approximately $2.6 million on the General Fund refinancing and 
approximately $1.3 million on the Wastewater refinancing. 
 
In order to complete these refinancings, the City must assemble a financial team to handle various parts 
of these transactions. 
 
Lamont Financial Services has worked as a financial advisor for the City on a number of debt issuances 
over the years.  Staff has been pleased with the expertise and services provided by Lamont and 
recommends that Council approve a contract for services related to the subject refinancings. Lamont has 
proposed a not-to-exceed fee of $100,000 for the combined refinancings.  Typically, financial advisor 
fees are paid with the proceeds from bond issues, resulting in no out-of-pocket costs to the City. 
 
Jones-Hall served as bond counsel for the City on its last debt issuance, the Water Treatment Plant.  
Jones-Hall proved to be a very responsive, responsible firm and provided services at a cost much lower 
than competing firms.  Staff recommends that Jones-Hall be awarded a contract to act as bond counsel 
for these re-financing transactions.  Jones-Hall has proposed a fee of $95,000 for the work associated 
with both refundings and will be paid from bond proceeds at closing, resulting in no out-of-pocket costs 
for the City. 
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Lamont has received proposals for underwriting services from Stone and Youngberg, LLC and from JP 
Morgan.  After evaluating the proposals, Lamont and staff are recommending that we engage Stone and 
Youngberg, LLC as the senior underwriter for the Wastewater refinancing and as the co-underwriter for 
the General Fund refinancing.  Lamont and staff are recommending that JP Morgan be engaged as the 
senior underwriter for the General Fund refinancing and also act as the co-underwriter for the 
Wastewater refinancing.  Total underwriter costs, which will be negotiated close to the closing date of the 
issues, are estimated to be approximately $200,000 and will be paid from bond proceeds. 
 
 
FISCAL IMPACT: Preliminary estimates of net present value savings of approximately $2.6 million on 
 the General Fund refinancing and $1.3 million on the Wastewater refinancing.  
 
 
FUNDING AVAILABLE: Refinancing bond proceeds. 
 
   
 
 
 
 
   _______________________________ 
   Jordan Ayers 
   Deputy City Manager 
 
JA/ja 
 
Attachments 
 
 
 
 
 



RESOLUTION NO. 2012-____ 
 

A RESOLUTION OF THE LODI CITY COUNCIL AUTHORIZING THE CITY 
MANAGER TO ENGAGE THE PROFESSIONAL SERVICES OF LAMONT 
FINANCIAL SERVICES, JONES-HALL, STONE AND YOUNGBERG, LLC 
AND JP MORGAN RELATED TO REFINANCING THE 2002 GENERAL 
FUND CERTIFICATES OF PARTICIPATION (COPS), THE 2003B CSCDA 
WASTEWATER COPS AND THE 2004 WASTEWATER COPS 

======================================================================== 
 
 WHEREAS, the City has an opportunity to refinance three existing debt issues at 
attractive interest rates resulting in savings to the City and its ratepayers; and 
 
 WHEREAS, the City must assemble a financial team to handle various parts of the 
refinancing transactions; and 
 
 WHEREAS, Lamont Financial Services is recommended for selection as the Financial 
Advisor for this transaction; and  
 

WHEREAS, Jones-Hall is recommended for selection as Bond Counsel for this 
transaction; and 

 
WHEREAS, Stone and Youngberg, LLC is recommended for selection as the Senior 

Underwriter for the refinancing of the two Wastewater issues and as co-underwriter for the 
General Fund refinancing issue; and 

 
WHEREAS, JP Morgan is recommended for selection as the Senior Underwriter for the 

refinancing of the General Fund refinancing issue and as co-underwriter for the two Wastewater 
issues.  
 

NOW, THEREFORE, BE IT RESOLVED that the City Council of the City of Lodi does 
hereby authorize the City Manager to engage the professional services of Lamont Financial 
Services, Jones-Hall, Stone and Youngberg, LLC and JP Morgan related to refinancing the 
2002 General Fund COPS, the 2003B CSCDA Wastewater COPS and the 2004 Wastewater 
COPS. 

 
Dated: June 6, 2012 
======================================================================== 
 
 I hereby certify that Resolution No. 2012-____ as passed and adopted by the City 
Council of the City of Lodi in a regular meeting held June 6, 2012, by the following votes: 
 
  AYES:    COUNCIL MEMBERS –  

  NOES: COUNCIL MEMBERS – 

  ABSENT: COUNCIL MEMBERS –  

  ABSTAIN: COUNCIL MEMBERS –  
 
 
       RANDI JOHL  
       City Clerk 

 
 

2012-____ 



  AGENDA ITEM C-11 
 

 

 
APPROVED: __________________________________ 

 Konradt Bartlam, City Manager 

CITY OF LODI 

COUNCIL COMMUNICATION 
 

TM 

 

 

AGENDA TITLE: Adopt Resolution Approving the Single Member Services Agreement by and 
between the City of Lodi and the Northern California Power Agency and 
Authorizing the City Manager to Execute Said Agreement ($30,400) 

MEETING DATE: June 6, 2012 
 

PREPARED BY: Electric Utility Director 
 

 

RECOMMENDED ACTION: Adopt a resolution approving the Single Member Services 
Agreement by and between the City of Lodi and the Northern 
California Power Agency and authorizing the City Manager to 
execute said agreement, in the amount of $30,400. 

 
BACKGROUND INFORMATION:  The California Renewable Energy Resources Act, which became 

effective on December 10, 2011, requires that the amount of 
electricity generated from eligible renewable energy resources be 

increased to at least 20 percent of the total electricity sold to retail customers in California by December 
31, 2013, 25 percent by December 31, 2016 and 33 percent by December 31, 2020. 
   
While Lodi will need to adopt a Renewable Energy Resources Procurement Plan (RPS Procurement 
Plan) to meet the requirements, the California State Energy Commission (CEC) still has not published the 
details of the requirements for such RPS Procurement Plans, though they were required to do so no later 
than December 31, 2011.  Staff anticipates bringing a RPS Procurement Plan to Council for approval in 
the first quarter of fiscal year 2012/13.  We do know that different amounts of varying types of renewable 
resources in various years will be required.  These different types are called Portfolio Content Categories 
(PCC), see Attachment A.  
 
In anticipation of the RPS Procurement Plan, staff has completed a preliminary analysis.  Based on this 
analysis it is expected that no net purchases will be required to meet renewable resource requirements 
through calendar year 2013.  Analysis has also shown that Lodi has a surplus of the more valuable PCC 
1 which includes renewable resource products that are scheduled from an eligible renewable energy 
resource directly into a California balancing authority.  Lodi’s surplus comes mostly from our entitlements 
to Northern California Power Agency (NCPA) geothermal plants.  
 
This excess PCC 1 may be sold and replaced with a much less expensive PCC 3 resource.  PCC 3 
includes unbundled renewable energy credits that do not qualify under the criteria for other Content 
Categories.  This exchange of PCC types may result in savings to Lodi of as much as $2 million this 
fiscal year.  
 
NCPA is currently working to modify the Market Power Purchase Agreement (MPP) to enable NCPA to 
make these types of transactions for the MPP Participants, which includes Lodi.  Unfortunately it is 
unlikely that the MPP can be modified in time to make the transactions that need to be completed this 
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Adopt Resolution Authorizing City Manager to Approve and Execute Single Member Services Agreement for Special 
Transactions by and between the City of Lodi and the Northern California Power Agency and Appropriating Funds ($30,400) 
June 6, 2012 
Page 2 of 2 
 
 
 

year.  Lodi itself has neither the time nor experience to complete these transactions on our own, in the 
available time frame. 
 
NCPA has developed the Single Member Services Agreement (SMSA) and the attached scope of work 
(Advisory Services) to facilitate such independent transactions, by assisting their members in carrying out 
economic and timely transactions.  The SMSA will allow additional scopes of to be attached to it in the 
future, as needed from time to time.  Any additional scopes of work will require separate approvals by 
both NCPA and Lodi.  The City of Alameda has recently approved its SMSA scope of work for the same 
services as those to be provided to Lodi. 
 
Potential transactions that come out of this process will still need to be approved in accordance with 
Lodi’s existing approval process. 
 
 
FISCAL IMPACT:  An amount not to exceed $30,400.  
 
 
FUNDING AVAILABLE: Included in FY2012/13 EUD Budget Account Number 160603. 
 

  _________________________________________________ 
  Jordan Ayers 
  Deputy City Manager/Internal Services Director 
 
       
   ___________________________________ 
   Elizabeth A. Kirkley 
   Electric Utility Director 
 
 
PREPARED BY:  Matt Foskett, Rates and Resources Manager 
 
EAK/MF/lst 
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Single Member Services Agreement 

SINGLE MEMBER SERVICES AGREEMENT 

FOR 

SPECIAL TRANSACTIONS 

BY AND BETWEEN THE 

CITY OF LODI 

AND THE 

NORTHERN CALIFORNIA POWER AGENCY  

 

 

 This Single Member Services Agreement for Special Transactions (the 

“Agreement”) is entered into as of the        day of   , 2012 ("Effective 

Date”), by and between the Northern California Power Agency (“NCPA”), a 

California joint powers and public entity having its central office at 651 

Commerce Drive, Roseville, California and the City of Lodi (“Member”), a 

municipal corporation and member of NCPA, having its central office at 221 W. 

Pine Street, Lodi, California.  NCPA and the Member are occasionally herein 

referred to individually as a “Party” or collectively as the “Parties”.  This 

Agreement is premised on the following. 

 

RECITALS: 

 WHEREAS, NCPA provides, among other services to its membership: 

electric generation facility development and power resource pooling services to 

the majority of its member public entities and an associate nonprofit member, 
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Single Member Services Agreement 

and technical, operational, and maintenance services on behalf of the majority of 

member and associate member entities, for the operation and maintenance of 

NCPA electric generating projects in which they are invested, as well as dispatch, 

scheduling coordination, trading and risk management services, so that the 

members of NCPA on the whole, exercising their common powers pursuant to 

the Joint Exercise of Powers Act, may supply electrical power and energy for 

their residential, commercial, and industrial customers or own use on a reliable, 

cost-effective, and environmentally sensitive basis, with the advantages of the 

economy of scale, which may, under some circumstances, benefit all of NCPA’s 

members; and 

 WHEREAS, the Member, as a member of NCPA, while it looks to NCPA 

in part for the services described above, it nevertheless wishes to request that 

NCPA provide special services, in the nature of an advisor or agent, by which the 

Member may receive an advantage by avoiding the cost of the embedded 

expertise that it would have to employ in the absence of NCPA, and the risks 

associated therewith, so that the Member may, at its sole risk, and without 

hazard to NCPA and its other members, receive benefits, when other NCPA 

members may not share interests in this Member’s particular effort; and 

 WHEREAS, this Agreement has been drawn to first protect NCPA and its 

members from any exposure to liability of any kind that might result from any 
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act or omission in the performance of this Agreement, to the fullest extent 

permitted by law, due to the fact that NCPA will be acting for the Member and 

not for any other member in its performance of this Agreement and due to the 

further fact that the benefit of this Agreement to the other members is limited to 

the extent to which the challenges of this Agreement develop in NCPA further 

skill and expertise, but not to any economic or financial benefit for which those 

members should be liable; and 

 WHEREAS, the Member desires to utilize the benefits of the investment 

in, and expertise available through the auspices of NCPA, and NCPA having 

weighed the consideration herein, and the protection the Member intends to 

provide NCPA and its other members in this Agreement, wishes to assist the 

Member; 

Now, Therefore, in consideration of the premises and the mutual 

covenants and conditions set forth herein, the Parties have entered into this 

Agreement. 

 

Article 1 – SCOPE OF SERVICES 

Upon mutual agreement, and subject to the General Conditions described 

below, NCPA will provide to the Member Advisory Services, Agency Services, 

Pooled Subscription Services, and Power Procurement Services (Services), for 
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Power Transactions, Gas Transactions, and Financial Transactions (collectively 

Transactions), as defined and described in this Agreement. 

1.1 General Conditions.  NCPA shall not be obligated under this 

Agreement to provide any Services to, or undertake any Transactions for, the 

Member, notwithstanding that fact that the Member may have completely and 

faithfully complied with each and every term, condition, and covenant of this 

Agreement.  NCPA may decline to furnish any Service or Transaction requested 

by the Member in the sole and absolute discretion of NCPA, acting by and 

through its Commission without the vote of the Member, and such discretion of 

the Commission shall not be subject to review or to the dispute resolution 

provisions of this Agreement or of other agreements between the Member and 

NCPA; provided, however, that, not withstanding the foregoing, should NCPA 

have agreed in a written Confirmation, as provided for in Attachment B hereto, 

to provide any Service to or undertake any Transaction for the Member; 

provided that the Member is then at the time of the Confirmation not in default 

of, and has completely and faithfully complied with each and every term, 

condition, and covenant of this Agreement, then NCPA shall provide such 

Service or undertake such Transaction. 

1.2 Power Transactions.  Power Transactions mean Transactions for 

electrical power, and electrical capacity, energy, exchange, and ancillary services, 
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or high voltage electric transmission transactions, with parties that are not 

members of NCPA for the purpose of serving the Member which would benefit 

and affect the Member, not be of interest to other NCPA members or practicably 

capable of execution through the NCPA Pooling Agreement or the NCPA 

Facilities Agreement, and are not subject to a right of refusal. 

1.3 Gas Transactions.  Gas Transactions mean natural gas supply, 

storage, transportation, and delivery transactions, with parties that are not 

members of NCPA, for the purpose of serving the Member which would benefit 

and affect the Member, and not be of interest to other NCPA members or 

practicably capable of execution through the NCPA Pooling Agreement and the 

NCPA Facilities Agreement, or the Third Phase Agreements for other natural 

gas-fueled NCPA projects, and are not subject to a right of refusal.  

1.4 Financial Transactions.  Financial Transactions mean natural gas 

and electric power national exchange-based transactions, or such financial 

transactions with parties that are not members of NCPA, for the purpose of 

hedging or protecting the Member’s exposure to the market risks of volatility in 

the natural gas and electric power markets which would benefit and affect the 

Member, and not be of interest to other NCPA members, or practicably capable 

of execution through the NCPA Pooling Agreement or the Third Phase 

Agreements for other NCPA projects, and not subject to a right of refusal. 
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1.5 Advisory Services.  Advisory Services mean technical, economic, 

financial, legal, risk and credit analysis, and other advice of a professional nature, 

related to the potential or ongoing Services that NCPA may provide the Member 

under this Agreement, on a flat monthly retainer basis, for the costs directly 

associated with this Agreement, shown initially on Attachment A to this 

Agreement.  Advisory Services also include such services provided by NCPA on 

an hourly fee basis for potential and ongoing Transactions and Agency Services, 

that will recover for NCPA all of its costs to protect the other NCPA members.  

NCPA may adjust the monthly retainer and hourly fees as it determines may be 

required, in its sole discretion, during the preparation and adoption of the NCPA 

Annual Budget. 

1.6 Agency Services.  Agency Services mean services that NCPA may 

provide in the capacity of the exclusive agent of the Member, as principal, subject 

to the General Conditions of this Agreement, to execute and perform 

Transactions, on an hourly fee basis, that will recover for NCPA all of its costs to 

protect the other NCPA members. 

1.7 Pooled Subscription Services.  Pooled Subscription Services mean 

services that NCPA may provide the Member and other members of NCPA as an 

Advisory Service and an Agency Service, where the Member and at least another 

member of NCPA (Cooperating Member) has executed a Single Member Services 
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Agreement for Special Transactions substantially in the form of this Agreement.  

Pooled Subscription Services include Power Transactions, Gas Transactions, or 

Financial Transactions that would benefit and affect the Member and the 

Cooperating Member or Members, and not be of interest to other NCPA 

members, or practicably capable of execution through the NCPA Pooling 

Agreement or the Third Phase Agreements for other NCPA projects, and that are 

not subject to a right of refusal. 

1.8 Power Procurement Services.  Power Procurement Services mean 

execution of Power Transactions by NCPA in its own name on behalf of the 

Member where the Member is constrained from the ability to directly contract 

with the counter party for such Power Transaction.  

 

Article 2 – REQUEST FOR SERVICES 

2.1 Member Request.  After the Effective Date, NCPA shall provide 

the Member with Advisory Services in consideration of the payment of the 

monthly retainer.  Upon receipt of a written request for Advisory Services with 

respect to potential Transactions and Agency Services, NCPA will respond to the 

Member, subject to the General Conditions, with a proposal for fee-based 

Advisory Services related to the requested potential Transactions or Agency 

Services, including the number and identity of NCPA personnel, by job 
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classifications, the hourly estimates, all special programs and services, such as 

national price reporting services, all materials and equipment, all other pertinent 

information, such as required outside support, a schedule and an estimate of 

costs, that would be components of the fee for the fee-based Advisory Services.  

2.2 NCPA Costs of Response.  Before responding, NCPA shall 

estimate, and provide to the Member the estimate, NCPA’s expected costs for 

responding to the Member Request.  The Member shall advance such estimated 

costs before NCPA provides its response, subject to the General Conditions.  

NCPA will not respond if it does not receive the advance within twenty days of 

the date of NCPA’s estimate.  NCPA will not be liable to the Member if NCPA, 

after expending all or a part of the advance of estimated costs, declines to 

respond to, or suggests alternatives to the Member Request, in NCPA’s 

discretion, exercised under the General Conditions.  

Notwithstanding the foregoing, if services are ultimately not provided by 

NCPA, the Member may submit a written request for refund of all unexpended 

advanced funding of estimated costs related to a specific Member Request.  After 

receipt of the written request for unexpended funds, NCPA will refund 

unexpended advanced funding to the Member less any outstanding costs, 

invoices, and other liabilities for which NCPA may be liable as a result of any 
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services provided or the cost of providing the estimate, as determined in its sole 

discretion. 

2.3 Mutual Agreement on Scope of Services.  If, after the payment or 

tender of payment for all of the actual costs to NCPA of responding to the 

Member Request, or after agreement on the allocation of budget costs, the 

Member and NCPA agree to the Services that NCPA should provide, NCPA and 

the Member shall execute and deliver a Confirmation of the Transactions and 

Services, including any Advisory and Agency Services, that NCPA will provide, 

if and as requested by the Member. 

2.4 Authentication of Delegation. Before responding to any Member 

Request, and again prior to confirming any Services or Transactions, NCPA is 

entitled to require an authentication of the delegation of any authority of the 

governing body of the Member to a manager of the Member, by a formal 

resolution and legal opinion, to confirm that the delegation is appropriate in all 

respects given the then current documents and the proposed Transactions and 

Services to be effected thereon.  In addition, NCPA may require, as part of the 

General Conditions, that the Member or its authorized manager delegate 

authority to NCPA before it undertakes to perform any Services or execute any 

Transaction on behalf of the Member, in form and substance acceptable to NCPA, 

in its sole discretion, as provided in the General Conditions.  Any delegation of 
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authority to Member’s manager shall require a resolution of the governing body 

of the Member affirmatively delegating to the manager of the Member the 

authority required for Transactions or Services under this Agreement. 

2.5 Confirmations.  No obligation as might be imposed by law on 

NCPA or its other members shall arise unless a written Confirmation accepting 

that obligation in respect to a Transaction or Service, described in detail in the 

Confirmation, shall have been accepted by the Member without qualification, 

and approved by the NCPA Commission.  A failure of a Disclosure Statement to 

describe a risk or effect of a Transaction or Service shall not excuse the Member 

from its liability therefore, given that the Member shall in all situations be wholly 

responsible for the Disclosure Statement. 

 

Article 3 – DUE DILIGENCE 

3.1  Creditworthiness of Member.  At the time of making a request for 

a Transaction, the Member shall advance to NCPA, if required by NCPA, the 

estimated fee expense for obtaining the unqualified opinion of a nationally 

ranked certified public accounting firm stating that the Member will have the 

financial capacity to timely pay and retire all of the costs and liabilities that may 

be associated with the requested Transaction.  Notwithstanding the delivery of 

an unqualified opinion, pursuant to the General Conditions NCPA may request 
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the Member to include in a Confirmation covenants to maintain certain financial 

ratios, to maintain special and reserve funds, to provide security to NCPA, and 

to raise rates, tariffs, fees or other sources of Revenue.   

3.2 Legal Opinion.  At the time of making a request for a Transaction, 

the Member shall advance to NCPA, if required by NCPA, the estimated fee 

expense for obtaining the opinion of a nationally ranked municipal bond law 

firm (i) that the legal capacity of the Member to delegate the authority to execute 

and deliver the contract for the Service or Transaction from the governing body 

to a Member employee or to NCPA, and bind the Member with legal, valid, 

binding, and enforceable obligations, is without ambiguity under any applicable 

charter, ordinances, state and federal laws, and regulations, and (ii) that the 

requested Transaction will not result in any risk of losing the tax exemption for 

the interest paid on any of the tax exempt obligations of NCPA.   

3.3 Continuing Disclosure.  Annually the Member shall present NCPA 

with its audited financial statements.  NCPA may request the Member to report 

contemporaneously in writing on significant events that may materially 

adversely affect the Member’s financial capability to timely pay and retire all of 

the costs and liabilities associated with any outstanding Transaction. 

 

Article 4 – REPRESENTATIONS AND WARRANTIES 
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4.1 Initial Representations and Warranties.  On the Effective Date and 

the date of entering into each Transaction, the Member represents and warrants 

to NCPA that: 

(i) it is duly organized, validly existing and in good standing under 

the laws of California and of the United States; 

(ii) it has all regulatory authorizations necessary for it to legally 

perform its obligations under this Agreement and each Transaction 

(including any Confirmation accepted in accordance with this 

Agreement); 

(iii) the execution, delivery and performance of this Agreement and 

each Transaction (including any Confirmation accepted in 

accordance with this Agreement) are within its powers, have been 

duly authorized by all necessary action and do not violate any of 

the terms and conditions in its governing documents, any contracts 

to which it is a party or any law, rule, regulation, order or the like 

applicable to it; 

(iv) this Agreement, each Transaction (including any Confirmation 

accepted in accordance with this Agreement), and each other 

document executed and delivered in accordance with this 

Agreement constitutes its legally valid and binding obligation 
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enforceable against it in accordance with its terms; subject to any 

Equitable Defenses. 

(v) it is not Bankrupt and there are no proceedings pending or being 

contemplated by it or, to its knowledge, threatened against it which 

would result in it being or becoming Bankrupt; 

(vi) there is not pending or, to its knowledge, threatened against it or 

any legal proceedings or investigations that could materially 

adversely affect its ability to perform its obligations under this 

Agreement and each Transaction (including any Confirmation 

accepted in accordance with this Agreement); 

(vii) no Event of Default or Potential Event of Default with respect to it 

has occurred and is continuing and no such event or circumstance 

would occur as a result of its entering into or performing its 

obligations under this Agreement and each Transaction (including 

any Confirmation accepted in accordance with this Agreement); 

(viii) it is acting for its own account, has made its own independent 

decision to enter into this Agreement and each Transaction 

(including any Confirmation accepted in accordance with this 

Agreement) and as to whether this Agreement and each such 

Transaction (including any Confirmation accepted in accordance 
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with this Agreement) is appropriate or proper for it based upon its 

own judgment, is not relying upon the advice or recommendations 

of NCPA in providing Advisory Services, and the Member is 

capable of assessing the merits of and understanding, and 

understands and accepts, the terms, conditions and risks of this 

Agreement and each Transaction (including any Confirmation 

accepted in accordance with this Agreement); and 

(ix) it has entered into this Agreement and each Transaction (including 

any Confirmation accepted in accordance with this Agreement) in 

connection with the conduct of its public service utility enterprise 

and it has the capacity or ability to make or take delivery of all 

products referred to in any Transaction to which it is a party. 

4.2 Further Representations and Warranties.  On the Effective Date 

and the date of entering into each Transaction, the Member further represents 

and warrants to NCPA that: (i) all acts necessary to the valid execution, delivery 

and performance of this Agreement, including without limitation, competitive 

bidding, public notice, election, referendum, prior appropriation or other 

required procedures has or will be taken and performed as required under the 

laws of the State of California and the charter, ordinances, bylaws or other 

regulations, (ii) all persons making up the governing body of the Member are the 
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duly elected or appointed incumbents in their positions and hold such positions 

in good standing in accordance with the state and local, and other applicable law, 

(iii) entry into and performance of this Agreement and each Transaction by the 

Member are for a proper public purpose within the meaning of all relevant 

constitutional, organic or other governing documents and applicable law, (iv) the 

term of this Agreement does not extend beyond any applicable limitation 

imposed by the relevant constitutional, organic or other governing documents 

and applicable law, (v) the Member’s obligations to make payments hereunder 

are unsubordinated obligations and such payments are (a) operating and 

maintenance costs (or similar designation) which enjoy first priority of payment 

at all times under any and all bond ordinances or indentures or agreements to 

which it is a party, and all other relevant constitutional, organic or other 

governing documents and applicable law; (b) not subject to any prior claim 

under any and all bond ordinances or indentures or agreements to which it is a 

party, and all other relevant constitutional, organic or other governing 

documents and applicable law and are available without limitation or deduction 

to satisfy all of the Member’s obligations hereunder and under each Transaction 

and (c) are payable from operating funds of the Member, (vi) entry into and 

performance of this Agreement and each Transaction by the Member will not 

adversely affect the exclusion from gross income for federal income tax purposes 
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of interest on any obligation of the Member or NCPA otherwise entitled to such 

exclusion, and (vii) obligations to make payments hereunder do not constitute 

any kind of indebtedness of the Member or create any kind of lien on, or security 

interest in, any property or revenues of the Member which, in either case, is 

proscribed by any provision of any relevant constitutional, organic or other 

governing documents and applicable law, any order or judgment of any court or 

other agency of government applicable to it or its assets, or any contractual 

restriction binding on or affecting it or any of its assets.   

4.3 Primacy of NCPA Projects.  Notwithstanding the availability of 

NCPA personnel and equipment the Member acknowledges and agrees that the 

first priority for NCPA personnel are the other NCPA projects in which more 

than one member participates, and that the Services and Transactions that NCPA 

provides under this Agreement are subordinate to NCPA’s duties to serve the 

other members. 

 

Article 5 – APPROVED TRANSACTIONS 

5.1 Preparation of Contract Form Risk Disclosure Statements.  At 

Member’s request, NCPA shall prepare a Risk Disclosure Statement to inform the 

Member of the risks involved in Contract Forms for which the Member requests 

approval. 
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5.2 Governing Body Approval of Contract Forms.  Transactions shall 

be executed only on Contract Forms approved by the Member’s governing body 

by resolution or by Member’s manager with written delegated authority, after 

presentation of the complete form, and authorized deviations, as well as the Risk 

Disclosure Statement.   

5.3 Preparation of Counterparty Risk Disclosure Statements.  At 

Member’s request NCPA shall prepare a Counterparty Risk Disclosure Statement 

to inform the Member or Member’s manager with written delegated authority of 

the risks of entering Transactions with the proposed Counterparties. 

5.4 Governing Body Approval of Counterparty Lists.  Transactions 

shall be entered only with Counterparties approved by the Member’s governing 

body by resolution or by Member’s manager with written delegated authority, in 

conjunction with any requested Counterparty Risk Disclosure Statement. 

5.5 Preparation of Contract Damages Risk Disclosure Statements.  

NCPA shall prepare a Contract Damages Risk Disclosure Statement for each 

Transaction to inform the Member or Member’s manager of the risks of entering 

a particular Transaction.  Member acknowledges that such Contract Damages 

Risk Disclosure Statements, while representing NCPA’s understanding of the 

risks inherent in a particular Transaction, may not fully encompass all such risks.  

NCPA shall not be liable to Member for any failure to fully disclose risks to 
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Member, and Member acknowledges its responsibility to undertake due 

diligence with respect to any proposed Transaction.   

5.6 Governing Body Adoption of Contract Damages Risk 

Limitations.  Transactions shall be entered only after the Member’s governing 

body has approved by resolution, or after approval by Member’s manager with 

written delegated authority, the particular Transaction after presentation by 

NCPA of the Contract Damages Risk Disclosure Statement and Member’s 

governing body by resolution or Member’s manager with written delegated 

authority in writing has adopted the following limits:   

5.6.1 Limits on Terms of Contracts.  The Member has adopted by 

resolution or Member’s manager with delegated authority has 

adopted the following limits on terms of Contracts that may be 

used in Transactions:  None. 

5.6.2 Limits on Net Present Value at Risk During Terms of Contracts.  

The Member has adopted by resolution or Member’s manager with 

delegated authority has adopted the following limits on the net 

present value at risk during the terms of Contracts approved by the 

Member for Transactions:  None. 

 

Article 6 – OPERATING ACCOUNT AND SECURITY 
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6.1 Operating Account.  The Operating Account is an account 

established at NCPA pursuant to this Agreement.  The Operating Account is 

established to: (i) make timely payments to NCPA under this Agreement and to a 

Counterparty pursuant to a Transaction and to protect NCPA from potential 

Member default by providing funds and time to cure, (ii) to bridge timing 

differences between the receipt of payments from the Member and the date 

payments are due a Counterparty, (iii) satisfy any security deposit requirements, 

and (iv) provide security against Member default.   

6.2 Initial Amount. Before the effective date of a Transaction, the 

Member shall deposit in the Operating Account an amount equal to the highest 

three (3) months of projected Counterparty invoices for the succeeding twelve 

(12) months.  NCPA shall maintain a detailed accounting of the Operating 

Account.  Interest earned on the Operating Account shall be credited to the 

Member.  Any losses in the Operating Account, due for example to the 

compulsory sale of investments to comply with a requirement of the 

Counterparty, shall be allocated to the Member.  Provided, however, that in the 

event that the Counterparty to any Transaction is willing to accept contract terms 

such that NCPA is required to pay the Counterparty only as, if, when and to the 

extent that NCPA is paid by the Member, then to that extent and with respect to 
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that Transaction the amount deposited into the Operating Account shall be an 

amount equal to the highest one (1) month of projected Counterparty invoices. 

6.3 Periodic Reviews.  Prior to the effective date of a Transaction and 

at least quarterly thereafter, NCPA shall review the balances in the Operating 

Account to ensure the amount is equal to the current projection of the highest 

three (3) months of the Member’s projected Counterparty invoices for the 

succeeding twelve (12) months.  Any funds in excess of one hundred ten percent 

(110%) of this amount shall be credited to the Member.  If the funds on deposit in 

the Operating Account are less than ninety percent (90%) of this amount, NCPA 

shall prepare an invoice to the Member who shall remit such funds within thirty 

(30) days of the invoice date.   

6.4 Emergency Additions.  In the event that the funds in the Operating 

Account are insufficient to allow payment of a Counterparty invoice, NCPA shall 

notify the Member and then prepare and send a special or emergency assessment 

to the Member. 

6.5 Return of Funds.  On the termination of this Agreement and all 

Transactions, the Member may apply to NCPA for the return of its Operating 

Account funds ninety (90) days after the effective date of such termination.  

NCPA shall, in its sole discretion, as determined by a vote of the Commission, 

excluding the vote of the Member, estimate the then outstanding liabilities of the 
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Member, including any estimated contingent liabilities, such as by way of 

example Counterparty invoices subject to dispute or to revision by the 

Counterparty or the Federal Energy Regulatory Commission, and retain all such 

funds until all such liabilities have been fully paid or otherwise satisfied in full.  

NCPA may apply any remaining Operating Account funds to any remaining 

obligation of the Member, including but not limited to revised Counterparty 

invoices. 

6.6 Counterparty Security Deposit.  Any security or other deposit 

required by a Counterparty for a Transaction shall be provided by the Member 

prior to the date NCPA provides any Agency Services and shall be maintained as 

may be required thereafter. 

6.7  Changes in Security.  Any changes in security or other deposits 

required by the Counterparty may be released by NCPA from the Operating 

Account, and NCPA shall invoice the Member within ten (10) working days for 

the total NCPA released to the Counterparty.   

6.8  General Operating Rerserve Election:  In connection with fulfilling 

the Operating Account requirements of this Agreement, Member may elect to 

maintain the funds required under sections 6.1 through 6.7 above through its 

individual account in the NCPA General Operating Reserve (G.O.R.).  If Member 

chooses to satisfy its Operating Account requirements in this manner, it will 
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provide NCPA with an irrevocable Letter of Direction for NCPA to utilize 

Member’s G.O.R in this manner, provided however, nothing herein shall prohibit 

NCPA and Member from subsequently establishing an escrow account with an 

independent financial institution in place of holding the aforementioned deposit 

in the NCPA G.O.R.  

 

Article 7 – PAYMENTS AND DEFAULTS 

7.1 Billing and Payment.  Payments by Member for Services shall be 

made in advance.  Monthly billing statements prepared by NCPA shall be sent to 

the Member showing the Member’s unpaid balance for Transactions and Services 

and other expenses relating to this Agreement  estimated by NCPA for the  

succeeding month.  This information may be provided on monthly billing 

statements prepared by NCPA pursuant to other Project Agreements with 

Member.  NCPA will provide the monthly billing statements electronically if 

requested by the Member; otherwise NCPA shall mail the statements by U.S. 

Postal Service, first class postage pre-paid.   

7.1.1 Disputed Monthly Billing Statement.  In case any portion of any 

billing statement received by Member from NCPA shall be in bona 

fide dispute, Member shall pay NCPA the full amount of such 

billing statement and, upon determination of the correct amount, 
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the difference between such correct amount and such full amount, 

if any, shall be credited to Member by NCPA.   

7.2 Application of Operating Account.  NCPA may apply the 

Member’s Operating Account to the payment of any portion of the monthly 

billing statement.  If Member does not timely pay the billing statement, 

Application of such funds shall not relieve the Member from any late payment 

charges. 

7.3 Late Payments.  Amounts shown on each billing statement are due 

and payable at the time noted on the invoice, but not later than thirty (30) days 

after the date of the invoice, except that any amount due on a Friday, holiday or 

weekend may be paid on the following working day.  Any amount due and not 

paid by the Member shall bear interest at the per annum prime rate (or reference 

rate) of the Bank of America NT & SA then in effect, plus two percent per annum 

computed on a daily basis until paid. 

7.4 Settlement Data.  NCPA will make settlement data, including 

underlying data received from a Counterparty, available to the Member. 

7.5 Audit Rights.  The Member shall have the right to audit at its 

expense any data created or maintained by NCPA pursuant to this Agreement or 

pursuant to a Transaction on thirty (30) days written notice, unless otherwise 

agreed by the Member and NCPA. 
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7.6 Failure To Pay.  If the Member fails to pay any amount due to 

NCPA within thirty (30) days of the date of the estimated or final invoice 

enumerating such amounts, the Member is in default and material breach under 

this Agreement.   

7.7 Other Material Breaches.  If the Member is in default or in breach 

of any of its covenants under any other agreement with NCPA, it shall also be 

considered in material default of this Agreement. 

7.8 Cure Period.  Upon written notice by NCPA, the Member shall 

cure any default within five (5) working days. 

7.9 Cure of Defaults.  A default shall be cured by the payment of any 

monies due NCPA, including any late payment charges, and repayment of any 

funds drawn from the Operating Account.  A default under any other agreement 

with NCPA shall be cured by compliance with the covenant. 

7.10 Remedies in the Event of a Material Default.  NCPA may suspend 

the provision of any Agency Service or Advisory Service to the Member with a 

default which has not been cured within the Cure Period, including deducting 

sums in default from the Operating Account of the defaulting Member, 

demanding further assurances, and taking any other legal or equitable action 

before or after the Cure Period to compel the correction of the default, as for 

example, to mandate the collection of a surcharge to produce Revenues to secure 
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the cure of the default, (and the selection of one remedy shall not preclude the 

use of other remedies), on behalf of NCPA and other Members (in which event 

the defaulting Member shall not have the right to vote while such defaulting 

Member is in material default as determined by the NCPA Commission). 

 

7.11 Obligations in the Event of Default.  In the event that the 

Member’s share of the Operating Account is insufficient to cover all invoices 

related to a Transaction or Service provided to the defaulting Member, (i) the 

defaulting Member shall cooperate in good faith with NCPA and shall cure the 

default as rapidly as possible, on an emergency basis, taking all such action as is 

necessary, including, but not limited to, drawing on its cash-on-hand and lines of 

credit, obtaining further assurances by way of credit support and letters of credit, 

and taking all such other action as will cure the default quickly; and provided, 

however, (ii) that neither NCPA nor any other member shall be liable under this 

Agreement for the obligations of the defaulting Member, and the Member shall 

be solely responsible and liable for performance of its obligations under this 

Agreement and each Transaction.  

 

Article 8 – TERM OF THIS AGREEMENT 
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8.1 Term of This Agreement.  The term of this Agreement will be ten 

(10) years from its Effective Date. Six (6) months prior to the fifth-year 

anniversary date, the Parties will meet to review the Agreement.  During the 

review period and following good-faith negotiations to resolve outstanding 

issues, either Party may terminate the Agreement.  Notwithstanding the 

foregoing, either Party may, at any time during the term of the Agreement, 

terminate this Agreement on a date at least ninety (90) days after delivery of a 

written notice of termination to the other Party, provided that, no termination 

shall become effective until the termination of all Transactions. 

 

Article 9 – NO IMMUNITY CLAIM 

9.1 No Immunity Claim.  The Member warrants and covenants that 

with respect to its contractual obligations hereunder and performance thereof, it 

will not claim immunity on the grounds of sovereignty or similar grounds with 

respect to itself or its revenues or assets from (i) suit, (ii) jurisdiction of a court 

(including a court located outside the jurisdiction of its organization), (iii) relief 

by way of injunction, order for specific performance or recovery of property, (iv) 

attachment of assets, or (v) execution or enforcement of any judgment.   

 

Article 10 – MEMBER COVENANTS 
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The definitions in this Article 10 apply to the covenants in section 10.3 and 

elsewhere in this Agreement. 

10.1 Electric System.  Electric System means, with respect to the 

Member, all properties and assets, real and personal, tangible and intangible, of 

the Member now or hereafter existing, used or pertaining to the generation, 

transmission, transformation, distribution and sale of electric capacity and 

energy, including all additions, extensions, expansions, improvements and 

betterments thereto and equipment thereof; provided, however, that to the 

extent the Member is not the sole owner of an asset or property or to the extent 

that an asset or property is used in part for the above described purposes, only 

the Member’s ownership interest in such asset or property or only the part of the 

asset or property used for electric purposes shall be considered to be part of its 

Electric System. 

10.2 Revenues.  Revenues means, with respect to the Member, all 

income, rents, rates, fees, charges, and other moneys derived by the Member 

from the ownership or operation of its Electric System, including, without 

limiting the generality of the foregoing, (i) all income, rents, rates, fees, charges or 

other moneys derived from the sale, furnishing and supplying of electric capacity 

and energy and other services, facilities, and commodities sold, furnished, or 

supplied through the facilities of its Electric System, (ii) the earnings on and 
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income derived from the investment of such income, rents, rates, fees, charges or 

other moneys to the extent that the use of such earnings and income is limited by 

or pursuant to law to its Electric System, and (iii) the proceeds derived by the 

Member directly or indirectly from the sale, lease or other disposition of all or a 

part of the Electric System, but the term Revenues shall not include (a) 

customers’ deposits or any other deposits subject to refund until such deposits 

have become the property of the Member or (b) contributions from customers for 

the payment of costs of construction of facilities to serve them. 

10.3 Member Covenants.  The Member covenants and agrees to (i) 

establish and collect rates and charges for the services and commodities provided 

by its Electric System sufficient to provide Revenues adequate to meet its 

obligations under this Agreement and all Transactions combined and to pay all 

other amounts payable from, and all lawful charges against or liens upon, the 

Revenues; (ii) make payments under this Agreement from the Revenues of, and 

as an operating expense of, its Electric System; (iii) make payments under this 

Agreement whether or not there is an interruption in, interference with, or 

reduction or suspension of services provided under this Agreement and any 

transaction (such payments are not subject to any reduction, whether by offset or 

otherwise, and regardless of whether any dispute exists); and (iv) operate its 

Electric System and the business in connection therewith in an efficient manner 
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and at reasonable cost and to maintain its Electric System in good repair, 

working order, and condition. 

 

Article 11 – DELEGATION OF MEMBER AUTHORITY 

11.1. Delegation to Member Agent.  The Member hereby designates as 

its authorized agent, the Member manager, to whom by resolution the Member 

has delegated its authority to execute on its behalf forms of contracts pursuant to 

this Agreement for use in Transactions subject to the Contract Damages Risk 

Limitations adopted by the Member’s governing body pursuant to section 5.6. 

11.2. Delegation to NCPA.  The Member by resolution or Member’s 

manager with written delegated authority will delegate to NCPA all of the 

Member’s governing body’s authority to enter into a Transaction with the 

delegation to NCPA confirming an Agency Service or Power Procurement 

Service for such Transaction.  Such delegation shall not be revoked by Member 

or Member’s manager during the term of the Transaction.   

 

Article 12 – TRANSACTION LITIGATION 

12.1 Transaction Litigation.  In the event of bankruptcy or insolvency of 

Member or litigation, dispute resolution, governmental inquiry, including 

investigations or legislative inquiries, relating to any matter involving this 
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Agreement or any Service or Transaction, NCPA may select Counsel of its choice 

to advise and represent NCPA and the Member, and the Member shall pay 

NCPA for such expenses, as billed pursuant to this Agreement.  Provided, 

however, that NCPA will not initiate litigation against third persons related to or 

arising out of this Agreement without Member’s concurrence.   

 

Article 13 – UNCONTROLLABLE CIRCUMSTANCES & SUSPENSION OF 

PERFORMANCE 

13.1 Definition.  In this Agreement “Uncontrollable Circumstances” 

shall mean acts, events or conditions not reasonably foreseeable by a Party which 

prevent the affected Party from performing its obligations under this Agreement, 

except the obligation for the payment of money, if and only if such acts, events or 

conditions and their effects (i) are beyond the reasonable control of such Party (or 

any third Party over whom such Party has control), (ii) are not reasonably 

avoidable, (iii) cannot be mitigated or eliminated through reasonably available 

alternative actions, and (iv) are not a result of the willful or negligent action or 

inaction of such Party or of any third Party over whom such Party has control. 

 

 Examples of Uncontrollable Circumstances include, but are not 

limited to, the following: 
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13.1.1 An act of God, landslide, lightning, earthquake, fire, explosion, 

storm, flood, or weather conditions precluding construction activity 

from progressing; 

13.1.2 Acts of a public enemy, war, blockade, insurrection, strike, riot or 

civil disturbance, sabotage or similar occurrence or a mandate, 

directive, order, or restraint of any governmental, regulatory or 

judicial body or agency, or the exercise of the power of eminent 

domain, police power, inverse condemnation or other taking by or 

on behalf of any public, quasi-public or private entity; or 

13.1.3 A Change in Law.  In this Agreement, a Change in Law shall mean 

a material change in the requirements of the Scope of Services or 

the operation or maintenance of the Project, made by a 

governmental authority, that becomes effective on or after the date 

of this Agreement. 

13.2 Suspension of Performance.  The suspension of performance due 

to Uncontrollable Circumstances shall be no longer than reasonably required, 

and the Party suffering the Uncontrollable Circumstances shall use its best 

reasonable efforts to overcome such circumstances and partially or fully remedy 

its inability to perform.  The Party suffering the Uncontrollable Circumstance 
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shall give the other Party notice that is reasonable under such circumstances, 

including written notice as soon as practicable. 

 

Article 14 - INDEMNIFICATION, DEFENSE, AND RELEASE 

14.1 Indemnity Obligation of Member.  The Member hereby assumes 

all responsibility and liability for the Transactions and Services provided under 

the Agreement as if they were performed by the Member’s employees and 

accordingly intends to protect NCPA, its member entities, governing officials, 

officers, agents, and employees against claims or losses of any kind whatsoever 

resulting from Transactions and Services provided pursuant to this Agreement.  

The Member is willing to take on such complete responsibility as an inducement 

to NCPA to enter into this Agreement.  NCPA would not enter into this 

Agreement absent such inducement for NCPA’s sole source of revenue comes 

from its members, which cannot be exposed to the risks of loss or damage due to 

Transactions, Services, or this Agreement.  Thus, the Member (the “Indemnifying 

Party”) agrees to indemnify, defend and hold harmless NCPA and its members, 

including their respective governing officials, officers, agents, and employees 

(“Indemnified Party or Parties”), from and against any and all claims, 

administrative actions, suits, losses, damages, expenses and liability of any kind 

or nature, including, without limitation, reasonable attorneys’ fees (“Claim” or 
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collectively “Claims”) including but not limited to those caused by any breach of 

contract, negligence, active or passive, gross negligence or willful misconduct of 

the Indemnifying Party, its officers, employees, subcontractors or agents, to the 

maximum extent permitted by law, but only as to Claims related to this 

Agreement. 

14.2 Notice and Defense.  Promptly after receipt by an Indemnified 

Party of any Claim or notice of a Claim or the commencement of any action or 

administrative or legal proceeding or investigation as to which the indemnity 

provided for in section 14.1 may apply, the Indemnified Party shall notify the 

Indemnifying Party of such fact.  The Indemnifying Party shall have the right to 

assume the defense thereof with counsel designated by the Indemnifying Party 

and satisfactory to the Indemnified Party; provided, however, that if the 

defendants in any such action include both the Indemnified Party and the 

Indemnifying Party, and the Indemnified Party shall have reasonably concluded 

that there may be legal defenses available to it and/or other Indemnified Parties 

which are different from or additional to those available to the Indemnifying 

Party, the Indemnified Party or Parties shall, at the expense of the Indemnifying 

Party, have the right to select separate counsel to assert such legal defenses and 

to otherwise participate in the defense of such action on behalf of such 

Indemnified Party or Parties. 
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14.3 Failure to Assume Defense.  Should any of the Indemnified Parties 

be entitled to indemnification under section 14.1 as a result of a Claim by a third 

Party, and should the Indemnifying Party fail to assume the defense of such 

Claim after reviewing notification thereof as provided in section 14.2, then such 

Indemnified Party may, at the expense of the Indemnifying Party, contest or 

settle such Claim.  To the extent that any of the Indemnified Parties is required to 

initiate and prevails in legal proceedings against the Indemnifying Party to 

enforce rights under this Article, the Indemnifying Party shall pay all costs and 

attorneys’ fees incurred by the Indemnified Party in enforcing its rights.  In 

addition to the foregoing, a failure to assume defense as provided may be 

deemed by NCPA  a material breach of this Agreement. 

14. 4 Release and Covenant Not to Sue.  The Member hereby forever 

releases and discharges NCPA, its members, governing officials, officers, agents, 

employees, and subcontractors (Released Parties) from any and all liabilities, 

claims, demands or causes of action that the Member may hereafter have for 

injuries, damages, or losses of any kind whatsoever arising out of the 

Transactions, Services or this Agreement performed or not performed, or 

inadequately performed by NCPA, including, but not limited to, losses caused by 

the passive or active negligence of the Released Parties or hidden, latent, or 

obvious defects in equipment or materials used.     
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The Member understands and acknowledges that the Project and the 

Services have inherent dangers that no amount of care, caution, instruction or 

expertise can eliminate and the Member expressly and voluntarily assumes all 

risk of death, personal injury, damages or losses of any kind whatsoever 

sustained in connection with the Project and the Services, including the risk of 

passive or active negligence of the Released Parties, or hidden, latent, or obvious 

defects in the materials used. 

The Member hereby forever covenants not to sue the Released Parties for 

any injuries, damages, or losses, or liabilities, claims, demands or causes of action 

related thereto, to which the foregoing release applies.  

 

Article 15 - GENERAL PROVISIONS 

15.1 Independent Contractor.  NCPA shall be an independent 

contractor with respect to the Services to be performed hereunder.  Neither 

NCPA nor its subcontractors, nor their agents or employees, shall be deemed to 

be the servants, employees, or agents of the Member, notwithstanding Article14. 

15.2 Occupational Safety and Health Act.  The Member shall design, 

equip, and maintain and operate in accordance with all applicable rules, 

regulations, orders, standards and interpretations promulgated under the 

Occupational Safety and Health Act (1970) (OSHA), as amended and in effect as 
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of the day of execution of this Agreement or such similar act as adopted by the 

State of California, if applicable.   

15.3 Proprietary Information.  To the extent permitted by law, in 

particular the California Public Records Act, the Parties shall maintain the 

confidentiality of proprietary information. 

15.4 Patents.  The Member shall defend, indemnify and hold harmless 

NCPA from any suit or action brought against NCPA based on a claim that any 

item, materials or equipment procured pursuant to this Agreement, or any part 

thereof, furnished or specified by NCPA or the Member hereunder or any use 

thereof for purposes of this Agreement, constitutes an infringement of any claim 

of patent.  

15.5 Binding Effect:  Successors and Assigns. 

15.5.1 This Agreement shall be binding upon and shall inure to the benefit 

of the Parties hereto and their respective successors and permitted 

assignees.  

15.5.2 Neither Party hereto shall assign or convey any of its rights, titles 

or interests under this Agreement without the prior written consent 

of the other Party hereto. 

15.6 Not for Benefit of Third Parties.  This Agreement and each and 

every provision thereof is for the exclusive benefit of the Parties hereto and not 
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for the benefit of any other party except that the other member entities are 

intended to benefit from the protections provided them in this Agreement in 

Article 14. 

15.7 Choice of Law.  This Agreement is made and is to be performed in 

California and any dispute arising therefrom shall be governed and interpreted 

in accordance with California laws. 

15.8 Article Headings and Subheadings.  All article headings and 

subheadings are inserted for convenience only and shall not affect any 

construction or interpretation of this Agreement. 

15.9 No Waiver.  No waiver by a Party of any breach or default by the 

other Party of its obligations hereunder shall be deemed or construed to be a 

consent or waiver to or of any other breach of default in the performance by such 

other Party of the same or any other obligations of such other Party hereunder.  

The giving of a waiver by a Party in any one instance shall not limit or waive the 

necessity to obtain such Party’s waiver in any future instance.  No waiver of any 

rights under this Agreement shall be binding unless it is in writing signed by the 

Party waiving such rights. 

15.10 Good Faith and Fair Dealing.  The Parties agree to deal fairly and 

to act in good faith in the performance or enforcement of this Agreement.  

Wherever this Agreement requires a consent or approval of a Party hereto, such 
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consent or approval shall not be unreasonably withheld or delayed except as 

otherwise specifically provided herein. 

15.11 Severability.  In the event that any of the provisions of this 

Agreement, or portions or applications thereof, are held to be unenforceable or 

invalid by any court of competent jurisdiction, the Member and NCPA shall 

negotiate an equitable adjustment in the provisions of this Agreement with a 

view toward effecting the purposes of this Agreement, and the validity and 

enforceability of the remaining provisions, or portions or applications thereof, 

shall not be affected thereby. 

15.12 Legal Capacity.  Each Party represents and warrants that it has the 

legal capacity to enter into this Agreement and to perform all obligations 

undertaken herein. 

15.13 No Counterparts.  This Agreement and any amendments will not 

be executed in counterparts but in one or more duplicate originals which shall 

constitute but one and the same instrument. 

15.14 Further Assurances.  If either Party reasonably determines that any 

further instruments, representation of assurance of payment, or performance, or 

any other things are necessary or desirable to carry out the terms of this 

Agreement, the other Party will execute and deliver all such instruments and 
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assurances and do all such things as the first Party reasonably deems necessary 

or desirable to carry out the terms of this Agreement. 

15.15 Hazardous Waste.  Although it is not presently contemplated that 

any Service or Transaction will involve “Hazardous Waste,” if on the contrary 

they do, then this section 15.15 shall apply.  “Hazardous Waste” means (A) any 

product, substance, chemical, element, compound, mixture, solution, material, 

pollutant, contaminant or waste whose presence, nature, quantity or intensity of 

use, manufacture, processing, treatment, storage, disposal, transportation, 

spillage, release, or effect, either by itself or in combination with other materials, 

is regulated, monitored, or subject to reporting by any federal, state or local 

government entity; (B) those terms that are included within the definitions of 

“hazardous substances”, “hazardous materials”, “hazardous waste”, “extremely 

hazardous substances”, “toxic substances”, or “oil and hazardous substances”, as 

defined in one or more of the following environmental laws:  the Comprehensive 

Environmental Response, Compensation and Liability Act, 42 U.S.C. Sec. 9601 et 

seq. (“CERCLA”), as amended by the Superfund Amendments and 

Reauthorization Act of 1986 (“SARA”); the Emergency Planning and Community 

Right-to-Know Act, 42 U.S.C. Sec. 11001 et seq. (“EPCRTKA”); the Resource 

Conservation and Recovery Act, 42 U.S.C. Sec. 6901 et seq. (“RCRA”); the Toxic 

Substances Control Act, 15 U.S.C. Sec. 2601 et seq. (“TSCA”); the Federal Water 
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Pollution Control Act, 33 U.S.C. Sec. 1251 et seq. (the “Clean Water Act”); the 

Clean Air Act, 42 U.S.C. Sec. 7401 et seq. (“CAA”); the Hazardous Materials 

Transportation Act, 49 U.S.C. Sec. 5101 et seq. (“HMTA”); the Safe Drinking 

Water Act, 42 U.S.C. Sec. 300f et seq. (“SDWA”), or comparable state cleanup 

statutes, and in the regulations promulgated pursuant to said laws, all as 

amended from time to time; or (C) any material, pollutant, substance or waste 

that comprises, in whole or in part, includes, or is a by-product or constituent of 

(i) petroleum (including crude oil or any fraction thereof that is not specifically 

listed or designated as a hazardous substance, and natural gas, natural gas 

liquids, liquefied natural gas, or synthetic gas usable for fuel), (ii) asbestos, (iii) 

polychlorinated biphenyls, (iv) flammables or explosives, (v) biochemical agents, 

or (vi) radioactive materials. 

 If, during the course of performing the Services or Transactions, 

either Party becomes aware of any Hazardous Waste that exists on or under the 

location of the Service or Transaction, whether or not created or brought on the 

location by a Party, the Party that so became aware shall report such condition to 

the Member in writing immediately and before disturbing (or further disturbing) 

the Hazardous Waste. NCPA shall not be liable for any Hazardous Waste on or 

under the location notwithstanding the fact that NCPA may have created, 

brought on, or released the Hazardous Waste into, over, on, or under the 
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location.  The Member shall be solely liable for any Hazardous Waste at the 

location because of NCPA or any of its employees or subcontractors, and the 

Member shall perform all cleanup, removal, remediation and disposition services 

with respect thereto.  In the event NCPA encounters Hazardous Waste at the 

location, NCPA shall take reasonable actions necessary to mitigate costs to the 

Member or liability of the Member due to such Hazardous Waste. The cost of 

actions taken by NCPA pursuant to this section shall be fully reimbursed by the 

Member to NCPA.   

15.16 Status of Parties and Regulatory Compliance.  The Parties 

acknowledge that this Agreement is formed between two public agencies.  

Neither Party shall have any claim against the members, governing officials, 

officers, employees or agents of either Party. 

The Member is subject to the regulatory compliance requirements of 

several agencies.  The Member shall be solely responsible for, and shall 

reimburse NCPA for any costs of compliance with any permits or license 

conditions, including any fines or penalties, to the maximum extent permitted by 

law. 

15.17 NCPA’s Organization.  The Member is responsible for assuring for 

itself that NCPA’s personnel are appropriately trained, educated, and skilled to 

competently perform the Services.  The Member acknowledges and agrees that 
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NCPA makes no warranties or representations regarding the qualifications of its 

employees, agents, and subcontractors. 

15.18 Acknowledgments and Interpretation.  The Parties acknowledge 

and agree that the terms and conditions of this Agreement have been freely and 

fairly negotiated.  The Parties acknowledge that in executing this Agreement 

they rely solely on their own judgment, belief, and knowledge, and such advice 

as they may have received from their own counsel, and they have not been 

influenced by any representation or statements made by any other Party or its 

counsel.  No provision in this Agreement is to be interpreted for or against any 

Party because that Party or its counsel drafted such provisions. 

15.19 Default Termination.  Upon the occurrence of a material default, 

the non-breaching Party shall notify in writing the breaching Party of its intent to 

terminate this Agreement if the breach is not cured within thirty (30) days.  If the 

breaching Party does not cure the event of default within such thirty (30) day 

period, the non-breaching Party may immediately terminate this Agreement for 

Default.  Written notice of termination shall be delivered to the breaching Party 

at the address shown on page one (1) of this Agreement or as changed.  Either 

party may provide a new address for such notice at any time by providing 

written notice to the other party.  
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15.20 Default Termination Remedies.  In the event of a default 

termination for material breach or abandonment by  Member, NCPA may by 

appropriate court action or actions, either at law or in equity, preserve its 

position to recover damages and expenses associated with the breach; and/or 

pursue, concurrently or separately, other remedies available in law, in equity or 

in bankruptcy in anticipation of pursuing its remedies pursuant to Article 16 of 

this Agreement.   

15.21 Survival.  The terms of this Agreement shall survive any 

termination or cancellation hereof to the extent necessary to allow a Party to 

enforce any remedy granted hereunder in connection with such termination or 

cancellation.  The terms of Article 14 of this Agreement, entitled 

“Indemnification, Defense, and Release” shall survive any termination or 

cancellation, in perpetuity as to the Release, and otherwise for ten (10) years and 

one day after the effective date of termination or cancellation. 

 

Article 16 - DISPUTE RESOLUTION 

16.1 Negotiations.  The Parties will attempt in good faith to resolve 

through negotiation any dispute, arising out of or relating to this Agreement.  

Either Party may initiate negotiations by providing written notice in letter form 

to the other Party, setting forth the subject of the dispute and the relief requested.  
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The recipient of such notice will respond in writing within five (5) days with a 

detailed statement of its position on, and recommended solution to, the dispute.  

If the dispute is not resolved by this exchange of correspondence, then 

representatives of each Party with full settlement authority will meet at a 

mutually agreeable time and place within ten (10) days of the date of the initial 

notice in order to exchange relevant information and perspectives, and to 

attempt to resolve the dispute.  If the Parties are unable to resolve the dispute at 

the meeting by negotiations, they shall consider mediation. 

During any dispute and negotiation the Member shall continue to timely 

pay NCPA for Services rendered and Transactions for which obligations remain 

unsatisfied, even though such dispute may concern those Services or 

Transactions.  NCPA agrees to continue performing the Services, provided that 

no payment due from the Member is overdue. 

16.2 Mediation.  The Parties agree that any and all disputes arising out 

of or relating to this Agreement that are not resolved by their mutual agreement 

after negotiations pursuant to section 16.1, should be submitted to mediation 

before JAMS, or its successor or similar alternative dispute resolution (ADR) 

organization of respected, retired judges, or to a private judge, as the Member 

may determine, in its reasonable discretion, and with the written consent of 

NCPA, provided that the Member will be responsible for all of the expenses of 
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mediation.  Either Party may commence the mediation process called for in this 

Agreement by filing a written request for mediation with JAMS, its successor, or 

another ADR organization or private judge with a copy to the other Party.  The 

Parties agree that they will participate in the mediation in good faith when and if 

the Member determines to invoke mediation as a dispute resolution remedy, at 

its expense.   

16.3 Waiver of Certain Judicial Rights.  If the Parties fail to either 

negotiate or mediate a mutually satisfactory resolution of any dispute, then upon 

written notice given twenty (20) days in advance, either Party may terminate this 

Agreement, subject to any unpaid or unreimbursed compensation or costs 

payable by the Member to NCPA, and without affecting the survival of Article 

14, entitled “Indemnification, Defense, and Release” for its full term, 

notwithstanding any default hereunder by NCPA. 

 

Article 17 – LIMITATION OF LIABILITY 

17.1 Limitation of Liability.  To the extent the law allows, NCPA, its 

members, governing officials, officers, employees, and agents shall have no 

liability to the Member under this Agreement with respect to all claims however 

caused, arising out of the performance or non-performance of the Services and 

obligations under this Agreement, whether based in contract, warranty, tort 
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(including negligence), strict liability, or otherwise, including without limitation, 

liability for consequential damages pursuant to Article 18.  NCPA shall not be 

required to carry any insurance, and even if insurance is carried by NCPA, such 

insurance shall not be available to the Member for any claim, death, damages, 

injuries, losses of any kind whatsoever, unless, and solely to the extent, that the 

Member procures such insurance of its own accounts, and pays, and is solely 

responsible for any and all premiums and costs related to such coverage.  If 

notwithstanding the foregoing limitations of this Section 17.1, liability is 

imposed, then such total liability shall be limited to the net present value of the 

expertise NCPA gained through this Agreement that is of value to its other 

members.  

 

Article 18 – CONSEQUENTIAL DAMAGES 

18.1 Consequential Damages.  NCPA, its members, governing officials, 

officers, employees, and agents (excluding counterparties) shall not be liable to 

the Member, for incidental, indirect, punitive, exemplary, special or 

consequential loss or damage arising out of or relating to this Agreement, 

including, but not limited to, loss of use, customer claims and damages, loss of 

revenue, loss of power sales, loss of electric system reliability, outages and 

cascading disturbances, principal office expenses, delay, loss by reason of plant 
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shutdown or inability to operate, increased cost of operating and maintaining the 

Project, debt service, rental payments or contractual damages incurred by the 

Member or to others.  The Member is and will remain through the survival 

provisions of Article 15 of this Agreement, solely responsible for such risks, 

losses, damages and costs, however described; including consequential damages 

that may be suffered by NCPA, its members, governing officials, officers, 

employees, and agents (excluding counterparties) arising from this Agreement. 





SINGLE MEMBER SERVICES AGREEMENT 

by and between the 

CITY OF LODI 

and the 

NORTHERN CALIFORNIA POWER AGENCY 

 

ATTACHMENT A 

ADVISORY SERVICES 

 

In accordance with the terms of the Agreement between Northern 

California Power Agency (“NCPA”) and the City of Lodi (“Member”), NCPA 

may provide certain Advisory Services to Member, which includes technical, 

economic, financial, legal, risk and credit analysis, and other advice of a 

professional manner.  Member has requested NCPA to provide the Advisory 

Services listed in this Attachment A, and NCPA has agreed to provide such 

Advisory Services in consideration of the costs of such activities as described 

herein. 

 

Scope of Advisory Services 

 

NCPA shall provide, at its discretion, Advisory Services to Member to 

assist Member in developing contract instruments to be utilized to consummate 

transactions in its own name for Energy and Renewable Energy Certificate 

(“REC”) products.  Such Advisory Services may include development of special 

terms and conditions to be used by Member in conjunction with industry 

standard contracts and/or development of bilateral contracts.  NCPA may assist 

Member, through active and passive participation, in negotiation activities 

required to develop contract instruments and to consummate transactions.  

Notwithstanding the scope of Advisory Services provided herein, all Advisory 

Services supplied by NCPA to Member shall be in accordance with the terms and 

conditions of the Agreement. 

 

Cost of Advisory Services 

 

Member agrees to pay for any and all costs associate with NCPA’s 

provision of Advisory Services.  In accordance with Article 7 of the Agreement, 

all payments due from Member for Advisory Services shall be made in advance.  

Therefore, listed below is the estimated cost for the Advisory Services to be 

provided to Member.  Upon completion of the Advisory Services, NCPA shall 

bill or credit Member for the difference between the estimated and actual costs of 

Advisory Services.  Such invoicing will be conducted in accordance with the 

Agreement. 
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Northern California Power Agency

Single Member Services Agreement - City of Lodi

Estimated Cost of Advisory Services

Scope: Development & Negotiation of Contract Instruments

Rate Total Total

$/Hr Hours Costs

NCPA Staff Hourly Fee Basis 160$        80            12,800$       

Legal Counsel Hourly Fee Basis 400$        44            17,600$       

30,400$       

NCPA Legal

Advisory Services (# of Hours Staff/Legal Counsel) Staff Counsel

Contract Instrument Terms & Conditions Development 20                  28            

Development of REC Product Types 16                  8               

Request for Proposals / Limited Solicitation -- Evaluation 16                  -           

Contract Negotiations 8                    4               

Other Regulatory and Support Activities 8                    4               

Settlement & Operations 12                  -           

80                  44            

Advisory Services (Estimated Costs)

 
 

The undersigned hereby approve the scope of Advisory Services and 

associated costs estimate described in this Attachment A, in accordance with the 

Agreement. 

 

CITY OF LODI NCPA 
 

__________________________   ___________________________ 

By: Konradt Bartlam   By: James H. Pope 

       City Manager 
 

Date:      Date: 

 

APPROVED AS TO FORM:  APPROVED AS TO FORM: 
D. STEPHEN SCHWABAUER, City Attorney 

    JANICE D. MAGDICH, Deputy City Attorney 

 

________________________________  _______________________________ 

      Michael Dean 

      General Counsel 

 



 

ATTACHMENT B 

MEMBER REQUEST 

ENERGY PURCHASE AUTHORIZIATION & CONFIRMATION 

 

The City of Lodi (Member), hereby confirms its request to purchase from the Northern 

California Power Agency (NCPA) each of the energy products described below.  Such 

purchase shall be made in accordance with the terms of the Single Member Services Agreement 

for Special Transactions between Member and NCPA, and this Energy Purchase Authorization 

and Confirmation, each as may be amended from time to time.  Member acknowledges that 

NCPA may acquire each energy and energy-related product described below, for subsequent 

resale to Member, pursuant to the terms of each standard-form industry agreement identified 

below as directed by Member’s Utility Director, or his designee, each of whom by the approval 

as to legal form below by Member’s attorney is warranted to possess the necessary authority to 

enter into such transactions on behalf of Member.  

 

Member requests to purchase all the energy products described below in items (1) through (8) 

and those listed in any attachment(s) hereto: 

 

1. Period of Delivery:  From __-__-____  To  __-__-____ 

2. Schedule (Days and Hours):  _____________________ 

3. Delivery Rate:_________________________________ 

4. Delivery Point(s):  _____________________________ 

5. Contract Quantity:  ________ Total MWhrs /Mcf 

6. Type of Agreement (Check as Applicable) 

WSPP    _________ 

EEI         _________ 

ISDA      _________ 

NYMEX _________ 

NAESB  _________ 

OTHER  _________ 

 Additional Contract Terms are attached:  yes ___;  no__ 

7. Authorized Contract or Strike Price Range:  _____________ 

8. Other: ______________________________________________ 

 

___________________________   ___________________________ 

Authorized Signature for Member   Date 

Utility Director 

 

___________________________   ___________________________ 

Approved as to Legal Form    Date 

Attorney for Member 

 

___________________________ 

ATTEST:  City Clerk 

___________________________   ___________________________ 

Authorized Signature for NCPA   Date 



RESOLUTION NO. 2012-____ 
 

A RESOLUTION OF THE LODI CITY COUNCIL 
APPROVING THE SINGLE MEMBER SERVICES 

AGREEMENT BY AND BETWEEN THE CITY OF LODI 
AND THE NORTHERN CALIFORNIA POWER AGENCY, 

AND FURTHER AUTHORIZING THE CITY MANAGER TO 
EXECUTE SAID AGREEMENT 

=================================================================== 
 

WHEREAS, on April 12, 2011, the Governor of the State of California signed 
California Senate Bill 2 of the First Extraordinary Session, SBX1-2, Chapter 1, Statutes 
of 2011, First Extraordinary Session, (SBX1-2), known as the California Renewable 
Energy Resources Act, which became effective on December 10, 2011; and 

 
WHEREAS, SBX1-2 requires that the amount of electricity generated from 

eligible renewable energy resources be increased to an amount that equals at least 20% 
of the total electricity sold to retail customers in California by December 31, 2013, 25% 
by December 31, 2016 and 33% by December 31, 2020; and 

   
WHEREAS, while Lodi will need to adopt a Renewable Energy Resources 

Procurement Plan (RPS Procurement Plan) to meet the requirements of SBX1-2, the 
California State Energy Commission (CEC) still has not published the details of the 
requirements for such RPS Procurement Plans, though they were required to do so no 
later than December 31, 2011; and 

 
WHEREAS, staff anticipates bringing a RPS Procurement Plan to Council for 

approval in the first quarter of fiscal year 2012/13; and 
 
WHEREAS, SB1X-2 requirements will require different amounts of varying types 

of renewable resources in various years; these different types are called Portfolio 
Content Categories (PCC), see Attachment A; and 

 
WHEREAS, in anticipation of the RPS Procurement Plan staff has completed a 

preliminary analysis; based on this analysis it is expected that no net purchases will be 
required to meet SBX1-2 requirements through calendar year 2013; and 

 
WHEREAS, analysis has also shown that Lodi has a surplus of the more 

valuable PCC 1 which includes renewable resource products that are scheduled from an 
eligible renewable energy resource directly into a California balancing authority; Lodi’s 
surplus comes mostly from our entitlements to Northern California Power Agency 
(NCPA) geothermal plants; and  

 
WHEREAS, this excess PCC 1 may be sold and replaced with a much less 

expensive PCC 3 resource; PCC 3 includes unbundled renewable energy credits that do 
not qualify under the criteria for other Content Categories; and this exchange of PCC 
types may result in savings to Lodi of as much as $2 million this fiscal year; and  

 
WHEREAS, NCPA is currently working to modify the Market Power Purchase 

Agreement (MPP) to enable NCPA to make these types of transactions for the MPP 



Participants, which includes Lodi; unfortunately it is unlikely that the MPP can be 
modified in time to make the transactions that need to be completed this year; and 

 
WHEREAS, Lodi itself has neither the time nor experience to complete these 

transactions on our own, in the available time frame; and 
 
WHEREAS, NCPA has developed the Single Member Services Agreement 

(SMSA) and the attached scope of work (Advisory Services) to facilitate such 
independent transactions, by assisting their members in carrying out economic and 
timely transactions; and 

 
WHEREAS, the SMSA will allow additional scopes of work to be attached to it in 

the future, as needed from time to time; any additional scopes of work will require 
separate approvals by both NCPA and Lodi; potential transactions that come out of this 
process will still need to be approved in accordance with Lodi’s existing approval 
process. 

 
NOW, THEREFORE, BE IT RESOLVED that the Lodi City Council does hereby 

approve the Single Member Services Agreement by and between the City of Lodi and 
the Northern California Power Agency, Authorizing the City Manager to execute said 
Agreement, with administration by the Electric Utility Director. 

 
Dated:    June 6, 2012 
=================================================================== 
 

I hereby certify that Resolution No. 2012-____ was passed and adopted by the 
City Council of the City of Lodi in a regular meeting held June 6, 2012, by the following 
vote: 
 

AYES:              COUNCIL MEMBERS –  
 
            NOES:              COUNCIL MEMBERS –  
 
            ABSENT:          COUNCIL MEMBERS –  
 
            ABSTAIN:         COUNCIL MEMBERS –  
 
 
 
                                                                                    RANDI JOHL 
                                                                                    City Clerk 

 
2012-____ 

 



  AGENDA ITEM C-12  
 

 

 
APPROVED: __________________________________ 

 Konradt Bartlam, City Manager 

CITY OF LODI 

COUNCIL COMMUNICATION 
 

TM 

 

 

AGENDA TITLE: Adopt Resolution Authorizing the City Manager to Terminate the Professional 
Services Agreement with ZGlobal Engineering and Energy Solutions and Execute 
a Professional Services Agreement with GP Strategies of Amherst, New York for 
Compliance Services ($60,000) 

 

MEETING DATE:  June 6, 2012 
 

PREPARED BY: Electric Utility Director 
 

 

RECOMMENDED ACTION: Adopt a resolution authorizing the City Manager to terminate the 
Professional Services Agreement with ZGlobal Engineering and 
Energy Solutions and execute a Professional Services Agreement 
with GP Strategies of Amherst, New York for Compliance Services in 
an amount not to exceed $60,000. 

 
BACKGROUND INFORMATION: On October 5, 2011 the City Council adopted Resolution No. 2011-

152 authorizing the City Manager to execute a two-year Professional 
Services Agreement with ZGlobal Engineering and Energy Solutions 
of Folsom for Compliance Services.  

 
In April 2012 City staff was informed ZGlobal’s key compliance employee, Mary Jo Cooper, was leaving 
the firm.  Ms. Cooper informed City staff she will be providing the same compliance services for GP 
Strategies of Amherst, New York as the Director of Transmission Services in California.  ZGlobal will 
continue to provide this service, however to maintain continuity with the City’s compliance program staff 
recommends terminating the existing agreement with ZGlobal and executing a new agreement with GP 
Strategies.   

 
 
FISCAL IMPACT: No additional funding is required.  
 
 

FUNDING: Included in FY2012/13 Budget Account Numbers 160601 and 160652. 
 
 _________________________________________ 
 Jordan Ayers 
 Deputy City Manager/Internal Services Director 
 
    _______________________________ 
    Elizabeth A. Kirkley 
    Electric Utility Director 
 
 

PREPARED BY:  Elizabeth Kirkley, Electric Utility Director  
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The information contained in this proposal is considered proprietary.  It is furnished in confidence, with the 
understanding that it will not, without the permission of GP Strategies Corporation, be used or disclosed for other 
than evaluation purposes. 

 
 
May 21, 2012 
GP-L-1138-12-013R4 
 
Ms. Elizabeth Kirkley 
Lodi Electric Utility Director 
City of Lodi 
1331 South Ham 
Lodi, CA  95242 
 
Via email:    
 
Subject: Proposal to Provide Compliance Review Services for City of Lodi 
 
Dear Ms. Kirkley: 
 
On behalf of GP Strategies Corporation (GP Strategies), thank you for considering our 
NERC/WECC compliance management services.  We are pleased to submit this proposal to 
assist City of Lodi Electric Utility Department (Lodi EUD) with identifying, responding to, and 
tracking requirements associated with the North American Electric Reliability Corporation 
(NERC) and Western Electricity Coordinating Council (WECC).  We hope this letter provides 
you with the information you need to begin working with GP Strategies’ team.  We welcome any 
comments or suggestions you may have. 
 

Service Overview 

 

These services offered are to provide Lodi EUD NERC/WECC compliance administration 
services that incorporate a customized Microsoft SharePoint platform for continuous tracking 
and audit readiness.  The services assist Lodi EUD stay abreast and respond to NERC and 
WECC regulatory requirements, monitor process activities to ensure compliance completeness, 
accuracy, and timeliness.  We will manage and support other activities to prepare for self-
certifications, and audits, and report status of Lodi EUDs NERC/WECC compliance program to 
the Lodi EUD executive team.  The services offered are on-going as defined in the scope of 
work. 
 

Scope of Work 

 

Our approach involves providing ongoing services and support including access to a branded and 
individualized client site for compliance tracking.  GP Strategies will support your compliance 
program by performing the following tasks: 
 
1. Enhance, modify, and support the Lodi EUD SharePoint.  The SharePoint solution is used 

to document the City’s methodologies for complying with the standards and maintain 

evidence.  Customized reporting forms have been developed to track and manage 
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ongoing operational processes required as part of the compliance program.  Support of 
the Lodi EUD SharePoint system to manage the compliance program includes: 
 Providing five (5) licenses to access the Lodi EUD SharePoint portal as maintained 

by GP Strategies 
 Providing management of User Accounts at the direction of Lodi EUD Senior 

Management 
 Maintaining current list of applicable standards and requirements 
 Maintaining the repository of GP Strategy and Lodi’s assessment and 

documentation on how Lodi EUD complies with the standards and requirements in 
the associated process.  These include but are not limited to: 
o Sabotage recognition and reporting 
o Risk based assessment of critical assets 
o Bulk electric system disturbance identification and reporting 
o Facility interconnection requirements 
o Telecommunication and communication protocol 
o Energy emergency alert response 
o Capacity benefit margin 
o Long and short-term actual and forecast load assessment including 

demand side management products 
o Maintenance, testing, and monitoring or BES protection equipment 
o Under Frequency Load Shedding assessment and reporting 
o Protection System Misoperations 
o Relay settings documentation  
o Uniform line identifiers 

 Creating and maintaining association of standards and requirements with related 
processes for reporting purposes 

 Storing procedures prepared by GP Strategies and Lodi 
 Documenting and prioritizing risks 
 Monitoring controls 
 Developing compliance forms used to log Evidence of Compliance to applicable 

NERC Requirements for client as a Load Serving Entity (LSE) and Distribution 
Provider (DP) 

 Assisting with uploading evidence to the Lodi EUD SharePoint site 
 Developing workflows for reminders of compliance related deadlines 
 Tracking outstanding tasks logged on the SharePoint site for subject matter experts 

or process owners 
2. Perform an assessment of all FERC approved NERC and WECC regulatory Standards 

compared to the City interconnection and Tariff agreements (NCPA, PG&E, and CAISO) 
to determine and document the applicability of the requirements.  We will document the 
processes or methodologies, procedures, and equipment needed to comply with the 
requirements.  We will provide the following services: 
 A review of all existing materials for adequacy 
 Recommendations for improvement 
 Prepare procedures 
 Review evidence 
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 Obtain and review secondary evidence with the assistance of the City, identify 

where gaps exist and propose solutions to close gaps  
3. Maintain current NERC compliance related procedures.  These procedures include, but 

are not limited to: 
 Event Analysis (BES Disturbance, UFLS Event, Protection System Misoperation) 
 Facility Additions and Modifications 
 Model Date Submittals 
 NERC Alert Response 
 Protection System Maintenance 
 Risk Based Assessment Methodology 
 Sabotage Recognition and Reporting 

4. Provide training programs for compliance related procedures and processes 
 Instructor-led training 
 GPiLEARN on-line compliance training  

5. Support the Lodi EUD Internal Compliance Program (ICP) specific to NERC and WECC 
compliance standards and requirements by: 
 Prepare and submit quarterly status reports to Lodi EUD senior management that 

includes the: 
o Health of ICP 
o Status of any potential non-compliance activity 
o Status of mitigation plans for any non-compliance reports 
o Status on activities required to prepare for compliance with all new 

FERC approved standards 
o Summary and status of requests for standards authorization, new criteria, 

or rules that impact the City 
 Provide support for Standards, Compliance Application Notices, regional criterion 

development by either participation with development team or by providing 
comments and voting according to Lodi EUD direction 

 Provide summary notes from compliance group meetings and other industry forums 
to client 

 Develop communication materials to demonstrate a commitment to compliance 
 Coordinate the completion of the annual risk assessment 
 Perform annual internal audit and present the report of findings 
 One month prior to the WECC self-certification due date for each Standard, we will 

review compliance materials and issue a report of recommendations for Self-
Certification to the Compliance Officer.  The evidence of the review will be logged 
in preparation for a possible spot audit. 

 Complete WECC data reporting including but not limited to Self-Certification, Spot 
Audits, Off-Site and On-Site Audit materials.  The audit preparation includes 
preparing all Reliability Standard Audit Worksheets (RSAWs) and evidence for 
spot audits, table top audits and on-sight audits. The evidence will be clearly 
identified in each document and electronically assemble in file folder structure for 
each requirement and sub-requirement of each Standard. The file folder will be 
provided to the process owner(s) for acceptance and senior management for 
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certification. All auditor follow-up questions will be directed through GP Strategies 
to assure immediate and timely response. 

 Review and monitor completion of mitigation plans for identified gaps, non-
compliance, new Standards preparation, or relay Misoperations 

 Assist with interfacing with WECC, NERC, and FERC on compliance related 
issues 

 Assist with interfacing with PG&E, CAISO, NCPA, FBI and other entities to gather 
NERC and WECC Compliance related evidence 

 Assist with responding to NERC Alerts and NERC investigation requests. 
 Provide up to 24 man-hours of Non-Compliance management assistance.  

Requested assistance in excess of the 24 man-hours will be billed at our time and 
material rate of $165/hr. (Note this service does not include legal support) 

6. Perform annual review and update Internal Compliance Program (ICP) documents.  The 
documents include but are not limited  
 A description of the City’s compliance management structure. 
 A description of the process for reporting and investigating potential violations. 
 A description of the City’s mechanisms that allow for anonymity or confidentiality, 

whereby the City’s employees and agents may report or seek guidance regarding 
potential or actual violations without fear of retaliation. 

 Overview awareness training to the City’s governing authority, directors, 

management, and individual(s) who have been delegated with day-to-day 
operational responsibility for compliance to requirements. 

 A description of the City's program that prevents and detects violations including: 
o Training programs 
o Processes 
o Procedures 
o Controls 
o Self-audits 

 The City’s incentives for its employees or agents to perform in accordance with the 
compliance program 

 The City’s disciplinary measures for employees or agents engaging in violations 

and for failing to take reasonable steps to prevent or detect violations 
 Annual internal audit schedule for applicable regulatory standards 
 A description of City’s process for self-certifying compliance to regulatory 

standards 
 

Lodi Responsibilities 

Although GP Strategies proposed work provides coverage of all aspects of the Lodi EUD 
NERC/WECC program, Lodi EUD will retain responsibility for certain functions and tasks.  
These include but are not limited to: 
 

 Review and approval of the documented Internal Compliance Program (ICP) 
 Oversight and Ownership of the ICP 
 Review and approval of all procedures 
 Review and approval of all forms 
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 Review, comment and approval of the annual Risk Assessment 
 Review, comment and approval of program controls 
 Log data using approved forms.  For example sabotage incidents, event driven 

outages, maintenance, control room entry logs, etc. 
 Provide data or studies as required by NERC, WECC or other entities.  For example 

loads and resource forecast, historical usages, modeling of facilities, system studies, 
etc. 

 Perform reliability related process.  For example protection system maintenance, 
relay settings, submit timely data, report Misoperations, report BES Disturbances, 
etc. 

 Compliance with all Standards and Requirements 
 Attend compliance training 
 Review, comment and approval of all audit materials 
 Review, comment and acceptance of status reports, internal audit reports, mock 

audit reports, self-certification preparation report, etc. 
 Provide determination on compliance and determination for self-reporting 

 
Project Costs 

 
GP Strategies proposes to perform the monthly service and support work associated with this 
program from June 06, 2012 through June 30, 2014, for the fixed price of $54,577.   
 
GP Strategies proposes the following billing milestones: 
 

 June 06, 2012 – October 31, 2012   $1,100 per month 
 November 01, 2012 – June 30, 2014  $2,583 per month 

 
In addition to the labor outlined above, any travel expenses requested by Lodi EUD of distances 
beyond 200 miles from City of Lodi will be billed at cost, plus a 15% administrative fee.  GP 
Strategies anticipates 5 onsite visits per year.  GP Strategies will request official approval for 
increase in project funding prior to incurring travel costs.  GP Strategies will bill Lodi EUD 
monthly for any travel and living costs incurred. 
 
Lodi EUD Purchase Order should reference this proposal number (GP-L-1138-12-013), and be 
forwarded to: 
 

Ms. Helen Kelly 
General Physics Corporation 
6095 Marshalee Drive, Suite 300 
Elkridge, MD 21075 
Fax:  410-540-5304 
Email: hkelly@gpstrategies.com 

 
Our billing terms are net 30 days, and this proposal will be valid through June 30, 2012. 
 

mailto:hkelly@gpstrategies.com
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Summary 

 
GP Strategies is uniquely qualified to provide this service to Lodi EUD.  Mary Jo Cooper, our 
Director of NERC Compliance Services, has 5 years of experience working with clients just like 
Lodi EUD in support of their federal and regional regulatory standards and requirements.  GP 
Strategies can provide Lodi EUD with the tools, knowledge and skills necessary to respond to 
the regulatory requirements applicable to your unique organization. 
 
Thank you for the interest in GP Strategies NERC/WECC compliance administration services.  
We will follow up with you to ensure this proposal meets your needs and answer any questions 
you may have.  In the meantime, please feel free to contact me at 916-833-3369 or 
mjcooper@gpstrategies.com if you have any immediate questions. 
 
Sincerely, 
 
 
Mary Jo Cooper 
Director, T&D Services 
Energy Services 
 
MJC/hk  
 
cc B Neff (GP Strategies) 
 M Brown (GP Strategies) 

W Green (GP Strategies) 
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RESOLUTION NO. 2012-____ 
 

A RESOLUTION OF THE LODI CITY COUNCIL AUTHORIZING THE CITY 
MANAGER TO TERMINATE A TWO-YEAR PROFESSIONAL SERVICES 

AGREEMENT WITH Z-GLOBAL ENGINEERING AND ENERGY SOLUTIONS OF 
FOLSOM AND EXECUTE A TWO-YEAR PROFESSIONAL SERVICES 

AGREEMENT WITH GP STRATEGIES OF AMHERST, NEW YORK FOR 
COMPLIANCE SERVICES 

======================================================================== 
 

WHEREAS,  on October 5, 2012 the City Council adopted Resolution No. 2012-152 
authorizing the City Manager to execute a two-year Professional Services Agreement with ZGlobal 
Engineering and Energy Solutions of Folsom for Compliance Services; and  

 
WHEREAS, in April 2012 City staff was informed ZGlobal’s key compliance employee, Mary 

Jo Cooper, was leaving the firm; and 
 
WHEREAS, Ms. Cooper informed City staff she will be providing the same compliance 

services for GP Strategies of Amherst, New York as the Director of Transmission Services in 
California; and 

 
WHEREAS, ZGlobal will continue to provide this service, however to maintain continuity with 

the City’s compliance program staff recommends terminating the existing agreement with ZGlobal 
and executing a new agreement with GP Strategies; and   

 
WHEREAS, no additional funding is required and is included in FY2012/13 Budget Account 

Numbers 160601 and 160652. 
 
NOW, THEREFORE, BE IT RESOLVED that the Lodi City Council does hereby authorize 

the City Manager to terminate a two-year Professional Services Agreement with Z-Global 
Engineering and Energy Solutions of Folsom and execute a two-year Professional Services 
Agreement with GP Strategies of Amherst, New York for compliance services in an amount not to 
exceed $60,000, with Administration by the Electric Utility Director. 

 
BE IF FURTHER RESOLVED that the City may exercise an option to extend this contract 

one additional year on 30 days written notice prior to this contract’s expiration, on the same terms 
and conditions set forth herein.  If the City exercises this option, Contractor may increase its fee by 
an amount not to exceed six percent. 

 
Dated:    June 6, 2012 
============================================================================ 
 

I hereby certify that Resolution No. 2012-____   was passed and adopted by the City Council 
of the City of Lodi in a regular meeting held June 6, 2012, by the following vote: 
 

AYES:              COUNCIL MEMBERS –  
 
            NOES:              COUNCIL MEMBERS –  
 
            ABSENT:          COUNCIL MEMBERS –  
 
            ABSTAIN:         COUNCIL MEMBERS –  
 
                                                                                    RANDI JOHL 
                                                                                    City Clerk 

 
2012-____ 

 



  AGENDA ITEM C-13 
 

 

 
APPROVED: __________________________________ 

                       Konradt Bartlam, City Manager 

CITY OF LODI 

COUNCIL COMMUNICATION 
 

TM 

 

 

AGENDA TITLE: Adopt Resolution Authorizing the City Manager to Execute an Agreement for 
Consulting Services with Matt Foskett Consulting, LLC for Electric Utility Rates and 
Resources Services ($120,000) 

 

MEETING DATE:  June 6, 2012 
 

PREPARED BY: Electric Utility Director 
 

 

RECOMMENDED ACTION:  Adopt a resolution authorizing the City Manager to execute an 
agreement for consulting services with Matt Foskett Consulting, 
LLC for electric utility rates and resources services in an amount 
not to exceed $120,000. 

 
BACKGROUND INFORMATION: The Electric Utility Department requires consulting services for 

planning, evaluation, acquisition and operation of bulk power 
supplies and delivery resources as well as the development of 
electric utility rates. 

 
The attached agreement for consulting services with Matt Foskett Consulting, LLC will provide these 
services as outlined in the scope of work shown on Attachment A.  Mr. Foskett has over 30 years of 
experience in the electric utility industry. 
 

 

FISCAL IMPACT:   No additional funding is required. 
 
 
FUNDING:   Included in FY2012/13 EUD Budget Account Number 160603. 
 
 _________________________________________________ 

 Jordan Ayers 
 Deputy City Manager/Internal Services Director 
 
 
    _______________________________ 
    Elizabeth A. Kirkley 
    Electric Utility Director 
 
 
 
EAK/lst 
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RESOLUTION NO. 2012-____ 
 

A RESOLUTION OF THE LODl CITY COUNCIL AUTHORIZING 
THE CITY MANAGER TO EXECUTE AN AGREEMENT FOR 

CONSULTING SERVICES WITH MATT FOSKETT 
CONSULTING, LLC FOR ELECTRIC UTILITY RATES AND 

RESOURCES SERVICES ($120,000) 
======================================================================== 

  
             WHEREAS, the Electric Utility Department requires consulting services for planning, 
evaluation, acquisition and operation of bulk power supplies and delivery resources as well as 
the development of electric utility rates; and 
 

WHEREAS, the attached agreement for consulting services with Matt Foskett 
Consulting, LLC will provide these services as outlined in the scope of work shown on Exhibit A; 
and 

 
WHEREAS, Mr. Foskett has over 30 years of experience in the electric utility industry; 

and 
 
WHEREAS, funds are available in the FY 2012/13 EUD Budget Account Number 

160603. 
 
NOW, THEREFORE, BE IT RESOLVED that the Lodi City Council hereby authorizes the 

City Manager to execute an Agreement for Consulting Services with Matt Foskett, LLC for 
electric utility rates and resources services with administration by the Electric Utility Director in 
an amount not to exceed $120,000. 

 
Dated: June 6, 2012 
======================================================================== 
 

I hereby certify that Resolution No. 2012-____ was passed and adopted by the City 
Council of the City of Lodi in a regular meeting held June 6, 2012, by the following vote: 
 

AYES:   COUNCIL MEMBERS -  
 

NOES:  COUNCIL MEMBERS –  
 
ABSENT:  COUNCIL MEMBERS –  
 
ABSTAIN:  COUNCIL MEMBERS –  
 
 

 
       RANDI JOHL 
       City Clerk 

 
2012-____ 
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APPROVED: __________________________________ 

 Konradt Bartlam, City Manager 

CITY OF LODI 

COUNCIL COMMUNICATION 
 

TM 

 

 

AGENDA TITLE: Adopt Resolution Approving the First Amendment to the Lodi Energy Center 
Project Management and Operations Agreement and Authorizing Execution by the 
City Manager  

 

MEETING DATE: June 6, 2012 
 

PREPARED BY: Electric Utility Director 
 

 

RECOMMENDED ACTION: Adopt a resolution approving the First Amendment to the Lodi 
Energy Center Project Management and Operations Agreement 
and authorizing execution by the City Manager. 

 
BACKGROUND INFORMATION:  The City of Lodi and other participants entered into the Lodi Energy 

Center Project Management and Operations Agreement (PMOA) 
dated effective August 1, 2010, for the purpose of governing all 

matters related to the operations and management of the Lodi Energy Center (LEC). 

 
Since that time Assembly Bill 32 has been passed by the California State Legislature and signed by the 
Governor and adopted by the California Air Resources Board (CARB) on October 20, 2011, became final 
in December 2011, and will impose limits upon Green House Gas emissions commencing January 1, 
2013. 
 
This First Amendment to the PMOA clarifies NCPA’s authority to obtain all necessary federal, state and 
local permits, licenses, opinions and rulings to construct, operate, and maintain the LEC Project in 
accordance with all legal and regulatory requirements and prudent utility practice which includes, but is 
not limited to, participation in CARB’s Cap-and-Trade Program and the ability to transfer Compliance 
Instruments between NCPA and LEC Participants.    
 
The language of the proposed new Section 3.3c to be included in the First Amendment to the PMOA was 
reviewed and approved by the LEC Project Participants Committee on March 12, 2012 and by the NCPA 
Commission on March 22, 2012; the related NCPA Staff Report is attached.  Please note that the 
Agreement Schedule 11.00, marked draft, attached to the NCPA Staff Report is only for reference and is 
not part of the First Amendment.  The LEC Project Participants Committee will be finalizing a new 
Schedule 11.00 to be approved by the NCPA Commission.  Revisions to schedules in the PMOA only 
require NCPA Commission approval. 
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Adopt Resolution Approving the First Amendment to the Lodi Energy Center Project Management and Operations Agreement 
and Authorizing Execution by the City Manager 
June 6, 2012 
Page 2 of 2 

 

 

FISCAL IMPACT:  No significant financial impact is expected from the approval of the First 
Amendment to the Lodi Energy Center Project Management and 
Operations Agreement. 

 
 
 
FUNDING AVAILABLE: Included in the FY 2012/13 Budget Account No. 160642.8201. 
 
 
  _________________________________________________ 

  Jordan Ayers 
  Deputy City Manager/Internal Services Director 
 
 
 
 
    _______________________________ 
    Elizabeth A. Kirkley 
    Electric Utility Director 
 
PREPARED BY:  Matt Foskett, Rates and Resources Manager 
 
EAK/MF/lst 
 

 
 
 



 

 

FIRST AMENDMENT TO THE LODI ENERGY CENTER  
PROJECT MANAGEMENT AND OPERATIONS AGREEMENT 

 
This First Amendment (“Amendment”) to the Lodi Energy Center Project Management and Operations 
Agreement is made and entered into as of the  ____ day of ____________, 2012 (“Effective Date”), by 
and between the Northern California Power Agency (“NCPA”), a joint powers agency organized under 
the laws of the State of California, and each of the undersigned Participants in the Lodi Energy Center 
Project (“Participants”) (collectively, the “Parties”).   

WHEREAS, the Parties entered into the Lodi Energy Center Project Management and Operations 
Agreement dated effective August 1, 2010, (the “Agreement”) for the purpose of governing all matters 
related to the operations and management of the Lodi Energy Center, and 

WHEREAS, the Agreement sets forth NCPA duties, obligations and authority in connection with 
the management and operation of the Lodi Energy Center; and  

WHEREAS, the Parties now desire to amend the Agreement to clarify that NCPA’s authority to 
obtain all necessary Federal, state and local permits, licenses, opinions and rulings to construct, operate, 
and maintain the Project in accordance with all legal and regulatory requirements and Prudent Utility 
Practice includes, but is not limited to, participation in the California Air Resources Board’s Cap-and-
Trade Program and the ability to transfer Compliance Instruments between NCPA and Participants as set 
forth below. 

WHEREAS, the Lodi Energy Center Project Participant Committee voted to approve this 
Amendment to the Agreement on March 12, 2012; and   

WHEREAS, the Parties have agreed to modify Article 3, Section  3.3, (NCPA’s Obligations, Duties 
and Authority) to add a new Section 3.3c, and 

WHEREAS, in accordance with Article 22, Section 22.1 all changes to the Agreement must be in 
writing and signed by all the Parties;  

 NOW, THEREFORE, the Parties agree as follows: 

1. Article 3, Section 3.3 (NCPA’s Obligations, Duties and Authority) of the Agreement shall be 
amended to add a new Section 3.3c, which shall read in full as follows: 

  
c.    1.  NCPA Obligation

 For the sake of clarity, and as provided in Section 27.2 
of the PSA and in Sections 3.3b.2 and 3.3b.5 above, the authority and obligation of NCPA and 
the NCPA General Manager to obtain Federal, state and local permits, licenses, opinions and 
rulings as necessary to construct, operate, and maintain the Project in accordance with all legal 
and regulatory requirements and Prudent Utility Practice includes, but is not limited to, the 
acquisition and surrender of any necessary Compliance Instruments to meet environmental 
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emissions compliance obligations when required by law.    A Compliance Instrument means an 
allowance, ARB offset credit, or sector-based offset credit as provided under the Cap-and-Trade 
Program defined below in section 3.3c.2.  

  2. Purpose; Future Program; Definitions

 This Section 3.3c and Agreement 
Schedule 11.00 are intended to address applicable obligations imposed on Covered Entities, 
including NCPA in its role as LEC owner/operator, by the California Global Warming Solutions Act 
(AB 32) and Title 17 California Code of Regulations, Article 5, Section 95800 et seq. (Cap-and-
Trade Program or Cap-and-Trade).  If any other applicable program, regulation, or law imposes 
requirements on NCPA, in its role as LEC owner/operator, relating to greenhouse gas emissions 
or similar types of environmental mandates, NCPA will consult with the PPC and will manage 
and comply with such requirements in a manner as similar as feasible to the process described 
in this Section 3.3c, including through the development of an appropriate Agreement Schedule 
addition to this Agreement, if necessary. Provided, however, that under all circumstances each 
Participant shall be responsible for its GES of all costs of such compliance.   All definitions in this 
Section 3.3c and Agreement Schedule 11.00, not otherwise defined in the PSA or this 
Agreement, are as stated in the Cap-and-Trade Program. 

3.    Participants’ Obligations; Alternatives  Each Participant shall be responsible for 
its GES of all costs incurred by NCPA  attributable to the Project in complying with Cap-and-
Trade, including costs incurred in obtaining Compliance Instruments that the NCPA General 
Manager may acquire or purchase as provided in Agreement Schedule 11.00, as may be 
amended from time to time.  In lieu of paying for any portion of its GES of the cost of obtaining 
necessary Compliance Instruments, to the extent permitted by law and administratively feasible, 
Participants may transfer and NCPA may accept Compliance Instruments, and/or Participants 
may request placement of Compliance Instruments that are directly allocated to such 
Participant(s) into NCPA’s LEC Compliance Account as provided in Agreement Schedule 11.00, as 
may be amended from time to time.   To the extent any directly allocated Compliance 
Instruments are statutorily or otherwise prohibited from being used to meet the Project’s 
Compliance Obligations,   NCPA has no obligation to accept any such placement of directly 
allocated Compliance Instruments into NCPA’s LEC Compliance Account from any Participant.  In 
addition, Participants may provide direction to NCPA, in accordance with procedures described 
in Agreement Schedule 11.00, as may be amended from time to time, for the purchase of 
Compliance Instruments to meet all or a portion of a Participant’s GES of the Project’s 
Compliance Obligation, in which case NCPA shall participate in Auctions and Allowance Price 
Containment Reserve Sales in accordance with such Participant's directions.   Each Participant 
providing direction to NCPA to purchase Compliance Instruments warrants the authority of the 
person executing such direction on such Participant's behalf, and NCPA shall be entitled to fully 
rely upon the authority of such person irrespective of whether such direction may be in 
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contravention of any regulations, procedures, protocols or rules applicable to such Participant.  
NCPA will treat any such Participant directions to purchase Compliance Instruments as 
confidential to the extent allowed by law.  No additional costs or penalties shall be incurred by 
other Participants or NCPA by reason of any such transfer, placement, or direction; and any 
identifiable additional costs, charges, fees, penalties, liabilities and damages incurred by the 
Project or NCPA resulting from such activities will be fully charged to, and paid by, the 
Participant taking such action(s).   

 Under no circumstances shall any Participant be liable under the PSA, the PMOA or PMOA 
schedules for any costs, charges, fees, penalties, liabilities, and damages arising out of activities 
related to Cap-and-Trade compliance for any emission sources other than the Project, including, 
but not limited to, penalties for failure to comply with reporting, surrender, or other legal 
obligations. 

(4)  Project’s Cap-and Trade Account

 NCPA shall establish, as appropriate, 
internal accounting  for LEC separate from those of NCPA’s other projects.  LEC Project 
accounting  shall include:  a) Compliance Instruments and Compliance Obligations to reflect the 
Project’s share of NCPA’s total Compliance Obligation; b) any Compliance Instruments provided 
to NCPA by Participants for the Project; and c) any Compliance Instruments purchased by NCPA 
for the Project pursuant to Participants’ directions.  NCPA shall establish procedures in 
Agreement Schedule 11.00, as may be amended from time to time, for accurate and timely 
accounting of the Project’s share of NCPA’s total Compliance Obligations and Compliance 
Instruments.   

(5) Participants’ Cap-and-Trade Accounts NCPA shall establish, as appropriate, 
individual Participant accounts which shall include:  a) Compliance Instruments and Compliance 
Obligations to reflect each Participant’s GES of the Project’s Compliance Obligation; b) any 
Compliance Instruments provided to NCPA by each Participant; and c) any Compliance 
Instruments purchased by NCPA pursuant to each Participant’s directions. NCPA shall establish 
procedures in Agreement Schedule 11.00, as may be amended from time to time, for accurate 
and timely accounting of such Project related Compliance Obligations and Compliance 
Instruments.  Such accounting shall also include and allocate to the responsible Participant(s) 
any identifiable costs, charges, fees, penalties, liabilities, and damages arising out of a 
Participant’s activities related to Cap-and-Trade compliance for the Project, including, but not 
limited to, penalties for failure to comply with reporting, surrender, or other legal obligations, 
resulting from a Participant’s decisions or actions to transfer Compliance Instruments or request 
placement of Compliance Instruments into NCPA’s LEC Compliance Account, or provide 
directions to NCPA. Under no circumstances shall NCPA or any other Participant be liable for 
such costs attributable to the responsible Participant.   
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2. This Amendment in no way alters the terms and conditions of the Agreement except as 
specifically set forth herein.   
 

 
The Parties have executed this Amendment as of the Effective Date. 

 

 

NORTHERN CALIFORNIA POWER AGENCY 

 

By: 

 Title:  

              Date:    __________                      

Approved as to form: 

By:  Title:  

              Date:    __________               

        

CITY OF AZUSA 

 

By:  Title:  

              Date:    __________                      

Approved as to form: 

By:  Title:  

              Date:    __________               
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SAN FRANCISCO BAY AREA RAPID TRANSIT DISTRICT  

 

By: 

 Title:  

              Date:    __________                      

Approved as to form: 

By:  Title:  

              Date:    __________               

        

CITY OF BIGGS 

 

By:  Title:  

              Date:    __________                      

Approved as to form: 

By:  Title:  

              Date:    __________               

        

CALIFORNIA DEPARTMENT OF WATER RESOURCES 

 

By:  Title:  

              Date:    __________                      

Approved as to form: 

By:  Title:  

              Date:    __________               



By:

CITY OF GRIDTEY

Approved as to form:

By:

CITY OF HEATDSBURG

Approved as to form:

By:

CITY OF IODI

KONRADT BARTLAM

Approved as to form:

Byl

First Amendment to the Lodi Energy Center
Project Management and Operations Agreement

Date:_

Title:

By:

Date:

Date:

By: City Manager

Attest:

By:

D. STEPHEN SCHWABAUER, City Attorney
rANrcE D. MAGDrcr, oË#oorney RANDIJOHL

City Clerk
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CITY OF LOMPOC  

 

By: 

 Title:  

              Date:    __________                      

Approved as to form: 

By:  Title:  

              Date:    __________               

        

MODESTO IRRIGATION DISTRICT  

 

By:  Title:  

              Date:    __________                      

Approved as to form: 

By:  Title:  

              Date:    __________               

        

PLUMAS-SIERRA RURAL ELECTRIC COOPERATIVE  

 

By:  Title:  

              Date:    __________                      

Approved as to form: 

By:  Title:  

              Date:    __________               
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POWER AND WATER RESOURCES POOLING AUTHORITY  

 

By: 

 Title:  

              Date:    __________                      

Approved as to form: 

By:  Title:  

              Date:    __________               

        

CITY OF SANTA CLARA  

 

By:  Title:  

              Date:    __________                      

Approved as to form: 

By:  Title:  

              Date:    __________               

        

CITY OF UKIAH  

 

By:  Title:  

              Date:    __________                      

Approved as to form: 

By:  Title:  

              Date:    __________               









































RESOLUTION NO. 2012-____ 
 

A RESOLUTION OF THE LODI CITY COUNCIL  
APPROVING THE FIRST AMENDMENT TO THE LODI 

ENERGY CENTER PROJECT MANAGEMENT AND 
OPERATION AGREEMENT AND AUTHORIZING 

EXECUTION BY THE CITY MANAGER 
 

================================================================== 
 

WHEREAS, The City of Lodi and other participants entered into the Lodi Energy 
Center Project Management and Operations Agreement (PMOA) dated effective August 
1, 2010, for the purpose of governing all matters related to the operations and 
management of the Lodi Energy Center (LEC); and 

 
WHEREAS, since that time Assembly Bill 32 has been passed by the California 

State Legislature and signed by the Governor and adopted by the California Air 
Resources Board (CARB) on October 20, 2011, became final in December 2011, and 
will impose limits upon Green House Gas emissions commencing January 1, 2013; and 

 
WHEREAS, this First Amendment to the PMOA clarifies NCPA’s authority to 

obtain all necessary federal, state and local permits, licenses, opinions and rulings to 
construct, operate, and maintain the LEC Project in accordance with all legal and 
regulatory requirements and prudent utility practice which includes, but is not limited to, 
participation in CARB’s Cap-and-Trade Program and the ability to transfer Compliance 
Instruments between NCPA and LEC Participants; and    

 
WHEREAS, the language of the proposed new Section 3.3c to be included in the 

First Amendment to the PMOA was reviewed and approved by the LEC Project 
Participants Committee on March 12, 2012 and by the NCPA Commission on March 22, 
2012; and 

 
WHEREAS, the LEC Project Participants Committee will be finalizing a new 

Schedule 11.00 to be approved by the NCPA Commission; and 
 
WHEREAS, revisions to schedules in the PMOA only require NCPA Commission 

approval; and 
 
WHEREAS, no significant financial impact is expected from the approval of the 

First Amendment to the Lodi Energy Center Project Management and Operations 
Agreement and sufficient funding is included in the FY 2012/13 Budget Account No. 
160642.8201. 

    
   NOW, THEREFORE, BE IT RESOLVED that the Lodi City Council does hereby 

approve the First Amendment to the Lodi Energy Center Project Management and 
Operations Agreement as shown on Exhibit A attached hereto and made a part of this 
Resolution, and Authorizing Execution by the City Manager with Administration by the 
Electric Utility Director. 
 
Dated:   June 6, 2012 



================================================================== 
 
 I hereby certify that Resolution No. 2012-____ was passed and adopted by the 
City Council of the City of Lodi in a regular meeting held June 6, 2012, by the following 
vote: 

 AYES:  COUNCIL MEMBERS –  
 
 NOES:  COUNCIL MEMBERS –  
 
 ABSENT: COUNCIL MEMBERS –  
 
 ABSTAIN: COUNCIL MEMBERS –  
 
 
 
 
       RANDI JOHL 
       City Clerk 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

2012-____ 
 



  AGENDA ITEM C-15  
 

 

 
APPROVED: __________________________________ 

                       Konradt Bartlam, City Manager 

CITY OF LODI 

COUNCIL COMMUNICATION 
 

TM 

 

 

AGENDA TITLE: Adopt Resolution Rescinding Resolution No. 2012-51 Authorizing the City 
Manager to Terminate the Existing Letter of Agreement with Holz Rubber 
Company and Execute a Revised Letter of Agreement ($58,000) 

 

MEETING DATE:  June 6, 2012 
 

PREPARED BY: Electric Utility Director 
 

 

RECOMMENDED ACTION:  Adopt a resolution rescinding Resolution No. 2012- 51 
authorizing the City Manager to terminate the existing Letter of 
Agreement with Holz Rubber Company and execute a revised 
Letter of Agreement in an amount not to exceed $58,000. 

 
BACKGROUND INFORMATION:   On May 2nd the City Council adopted a resolution authorizing the 

City Manager to enter into a Letter of Agreement (LOA) with Holz 
Rubber (HR) for the sale of designated municipal electric 
distribution facilities in the amount of $54,676. 

 
Upon further inspection of the installed facilities it has been determined that a portion of the existing 
equipment and materials need to be replaced with new.  HR has agreed to pay the additional charges for 
the new facilities.  There will also be cost savings in replacing these facilities by decreasing the length of 
outage required for the work which would have had to be performed after hours on overtime.  HR agrees 
to pay any overtime charges associated with this work. 
 
HR has agreed to amend the existing LOA approved by the City Council on May 2, 2012.  The revised 
LOA is in the amount not to exceed $58,000 plus overtime labor charges, as required.  
 

FISCAL IMPACT:   The initial sale of facilities and services will result in revenue to the EUD in the 
amount of $58,000.  Net fiscal impact is insignificant. 

 
FUNDING:   Not applicable. 
 
 
    _______________________________ 
    Elizabeth Kirkley 
    Electric Utility Director 
 
 
Prepared By:  Rob Lechner, Manager, Customer Service & Programs 
 
EAK/RSL/lst 
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LETTER OF AGREEMENT: SALE OF MUNICIPAL FACILITIES

, BETWEEN

THE CITY OF LODI

AND

HOLZ RUBBER COMPANY

This Letter of Agreement (LOA) is between the City of Lodi (COL) and Holz
Rubber company (HR) By way of this signed LoA, HR agrees to purchase and
maÍntain designated electric utility facilities as identified on the attached
Appendix A.

ln summary, HR will purchase one existing transformer, five new
transformers and designated overhead electric distribution facilities located at the
customer's plant site in the 1100 and 1200 blocks of South Sacramento Street.

ln purchasing the aforementioned equipment (transformers and overhead
electric distribution facilities), HR also agrees to properly maintain said
equipment and pay for all repairs necessary for maintaining said equipment in
the event of equipment failure in perpetuity.

The total purchase price of the equipment and associated labor costs listed on
Appendix A is in the amount of $58,000 (not to exceed figure) . Note: in the event
that the labor required to perform this project occurs after COL operating hours
(7:00am to 4:30pm, Monday through Friday, excluding hotidays and weekends),
HR will be charged any/all additional labor cosfs above and beyond the cosfs
identified on Appendix A.

HR agrees to compensate the COL in the amount of $10,OOO prior to start of
the project, and then payment of the balance in equal amounts the ensuing
twenty-four (24) months until the balance is paid in full. The first monthly
payment will be due two months following completion of said project.



lN WITNESS HEREOF, the parties hereto have entered into this Letter of
Agreement dated June _,2012.

CITY OF LODI

By:
Konradt Bartlam

Title: Citv Manaqer

ATTEST:

Randi Johl, City Clerk

APPROVED AS TO FORM:

D. STEPHEN SCHWABAUER, City Attorney
JANICE D. MAGDICH, Deputy City Attorney

By: q6

HOLZ RUBBER



APPENDIX'A'

lnstallation
Cost

Depreciated
Allowance Out CosVTotal

Purchase existing plant & install
additional facilities
Purchase existing overhead
transformer
Labor and material costs to
install primary metering
equipment

Total

Depreciation for overhead material (OHM) based on 40 years service life.

Depreciation for padmount transformer based on 30 years service life.

The scope of work includes, but is not limited to:

1) Underbuild a customer owned 12kV line.
2) Relocate 12 kV 3-phase metering facility.

$48,200.00

$ 8,333.13

$1,000.00

$48,200.00

$ 8,333.13

$57,533.13
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RESOLUTION NO. 2012-____ 
 

A RESOLUTION OF THE LODl CITY COUNCIL RESCINDING 
RESOLUTION NO. 2012-51 AUTHORIZING THE CITY MANAGER 

TO TERMINATE THE EXISTING LETTER OF AGREEMENT 
BETWEEN THE CITY OF LODI AND HOLZ RUBBER COMPANY 
AND EXECUTE A REVISED AGREEMENT FOR THE SALE OF 

DESIGNATED MUNICIPAL ELECTRIC DISTRIBUTION FACILITIES 
============================================================================ 
 

WHEREAS, On May 2nd the City Council adopted a resolution authorizing the City Manager 
to enter into a Letter of Agreement (LOA) with Holz Rubber (HR) for the sale of designated municipal 
electric distribution facilities in the amount of $54,676; and 
 

WHEREAS, upon further inspection of the installed facilities it has been determined that a 
portion of the existing equipment and materials need to be replaced with new, and HR has agreed to 
pay the additional charges for the new facilities; and 

 
WHEREAS, there will also be cost savings in replacing these facilities by decreasing the 

length of outage required for the work which would have had to be performed after hours on 
overtime, and HR had, as still does, agreed to pay any overtime charges associated with this work; 
and 
 

WHEREAS, HR has agreed to amend the existing LOA approved by the City Council on May 
2, 2012; and 

 
WHEREAS, the revised LOA is in the amount not to exceed $58,000 plus overtime labor 

charges, as required.  
 

NOW, THEREFORE, BE IT RESOLVED that the Lodi City Council hereby rescinds 
Resolution No. 2012-51 and authorizes the City Manager to terminate the existing Letter of 
Agreement with Holz Rubber Company in an amount not to exceed $54,676 and execute a revised 
Letter of Agreement between the City of Lodi and Holz Rubber Company for the sale of designated 
municipal electric distribution facilities in the amount not to exceed $58,000 plus overtime labor 
charges, as required. 

 
Dated: June 6, 2012 
============================================================================ 
 

I hereby certify that Resolution No. 2012-____   was passed and adopted by the City Council 
of the City of Lodi in a regular meeting held June 6, 2012, by the following Vote: 
 

AYES:   COUNCIL MEMBERS -  
 

NOES:   COUNCIL MEMBERS –  
 
ABSENT:  COUNCIL MEMBERS –  
 
ABSTAIN:  COUNCIL MEMBERS –  

 
        
       RANDI JOHL 
       City Clerk 

2012-____ 



 AGENDA ITEM C-16  
 

 
 

APPROVED: __________________________________ 
 Konradt Bartlam, City Manager 

K:\WP\COUNCIL\2012\COGFinancialPlan.doc 5/30/2012 

CITY OF LODI 
COUNCIL COMMUNICATION 
 

TM 

 
 
AGENDA TITLE: Adopt Resolution Ratifying the San Joaquin Council of Governments’ Annual 

Financial Plan for Fiscal Year 2012/13 
 
MEETING DATE: June 6, 2012 
 
PREPARED BY: Public Works Director 
 
 
RECOMMENDED ACTION: Adopt resolution ratifying the San Joaquin Council of Governments’ 

Annual Financial Plan for Fiscal Year 2012/13. 
 
BACKGROUND INFORMATION: Attached is a summary of the San Joaquin Council of Governments’ 

(COG) Annual Financial Plan (AFP) for Fiscal Year 2012/13.  The 
COG Board adopted the AFP on March 22, 2012.  Pursuant to  

COG’s Joint Powers Agreement, the budget is to be ratified by the City of Lodi and the other agencies in 
the County following adoption by the COG Board. 
 
Staff would like to acknowledge both the importance of the work COG performs and the significant and 
excellent assistance their staff provides in delivering transportation projects in the City and the entire 
County. 
 
FISCAL IMPACT: This is the operating plan for COG.  COG oversees Measure K funding for 

several projects in Lodi, including street maintenance and Transit, as well 
as the administration of several federal funding sources.  

 
FUNDING AVAILABLE: Not applicable. 
 
 
 
 
 
    _______________________________ 
    F. Wally Sandelin 
    Public Works Director 
 
Prepared by Paula J. Fernandez, Transportation Manager/Senior Traffic Engineer 
 
FWS/PJF/pmf 
 
Attachment 
 
cc: D. Stephen Schwabauer, City Attorney 

Steve Dial, COG Deputy Executive Director/Chief Financial Officer 
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RESOLUTION

SAN JOAQUIN COUNCIL OF GOVERNMENTS

R.12.38

RESOLUTION APPROVING THE ADOPTION OF TÍß,2012.2013
ANNUAL FINANCIAL PLAN

FOR THE SAN JOAQUTN COr.rNCrL OF GOVERNMENTS

WHEREAS, the San Joaquin Council of Governments is required by the Joint Powers

Agreement to adopt a budget (Annual Financial Plan) annually, and

WHEREAS, the adopted budget is to be sent to the member agencies for ratification.

NO\M TFIEREFORE BE IT RESOLVED, that the San Joaquin Council of Governments

adopts the FY 20L2-20I3 Annual Financial Plan and directs the Executive Director to transmit it
to the member agencies for ratification.

PASSED AND ADOPTED this 22nd day of MarchzlLzby the following vote of the San

Joaquin Council of Governments, to wit:

AYES: Councilman
DeBrum, City of Manteca; Counclrman !'rt Ecnen, Stockton;
Councllman Hansen, CÍty of Lodi; Mayor lves, City of
Tracy; Mayor Johnston, City of Stockton; Vice Mayor
Mateo¡ City of L,athrop; Vice Mayor Miller¡ City of
Stocktoni Supervisor VÍllapudua, San Joaquin County;
Councllman Winn, City of Ripon.

Supervisor BestoarÍdes, San ,Joaguín County.

ABSENT: Councilman Laugero, City of Escalon; Supervfsor Vogel,
San Joaquin County.

NOES:



San Joaquin Council of Governments
ANNUAL FINANCIAL PLAN

Fiscal Year 2OLZ|tS
Proposed March 22,2OL2

FY 2010-11 FY 2011-12 FY 20t2-t3 +1.

ChanActual Amend.ÉLlzltïlLL

tederal Grants
State Grants

Local

lnterest
Other

$ 2,230,731 $

$ 924,899 $

$ 2,849,s44 $

S s,4oo $

2,743,270 5

1,540,235 s
3,126,182 s

5,000 $

3,4t0,743 ä 667,473

877,890 $ (662,345)

3,329,280 $ 203,098

5,000 $

Federal Pass-Through

State Pass-Through

Local Pass-Through

s 189,646,000 s
$ 4,s8¿275 s
$ 54,9oo,ooo S

15,000

119,553,000 $

1,500,000 s

56,272,50Q s

120,000,000 $ 447,000

4,661,369 s 3,161,369

59,142,981 $ 2,870,48t

Commercial $ roz

EXPENDITURES

Salaries & Benefits $

Servlces & Supplles $

Office Expense $

Communlcatlons $
Membershlps 5

Malntenance - Equlpment $

Rents & Leases - Equlpment $

Transportatlon,Travel & Trainlng (ln & Out of State) $
Allocated Servlce Cost $

Publicatlons & Legal Notlces $
lnsurance $

Bulldlng Maintenance $

Building Debt Servlce $

Professlonal Servlces $

Flxed Assets S

Unallocated/Reserve

3,478,495 s
803,931 s

177,609 s
65,845 s
30,254 $

2,323 $

128,805 $

91,482 $

1,476 $
7,291 s

83,460 s
129,481 s
85,905 $

1,434,047 s

110,957 s

3,636,010 s
1,108,500 $

256,000 s
60,000 s
42,000 $
13,000 s

210,000 $
1L0,000 $

4,000 $

27,OoO $

85,00p $

60,000 s
241,500 $

2,544,677 $

140,500 $

3,631,164 s
1,L69,367 $

(4,846)

60,867

2ss,8o0 $ (2oo)

60,000 $

42,000 $

13,000 $

210,000 $

110,000 $

4,000 s
27,000 $
85,000 $

Lo7/oo s 47/00
254,867 s 13,367

2,696,882 $

140,500 s

152,205

l-] sJcoGopERATi¡¡e gxpEn¡onuRes' . '$ "15,827,430 S 7,429,687 5 .' 7,637,913. 5

Excesr (Deflcit) Revenues

over Expendltures (OPeratf ng)

x84e87 s 0s



RESOLUTION NO. 2012-____ 
 

A RESOLUTION OF THE LODI CITY COUNCIL 
RATIFYING THE SAN JOAQUIN COUNCIL OF 
GOVERNMENTS’ (SJCOG) 2012-13 ANNUAL 

FINANCIAL PLAN 
=================================================================== 
 
 WHEREAS, the San Joaquin Council of Governments (SJCOG) has approved its 
fiscal year 2012-13 budget by adopting Resolution No. R-12-38 as shown on the 
attached, marked Exhibit A; and 
 
 WHEREAS, SJCOG is required to forward such Resolution to its member 
governments for their review and ratification. 
 
 NOW, THEREFORE, BE IT RESOLVED that the Lodi City Council does hereby 
ratify the San Joaquin Council of Governments 2012-13 Annual Financial Plan. 
 
Dated: June 6, 2012 
=================================================================== 

I hereby certify that Resolution No. 2012-____ was passed and adopted by the 
City Council of the City of Lodi in a regular meeting held June 6, 2012, by the following 
vote: 
 
 AYES: COUNCIL MEMBERS – 
 
 NOES: COUNCIL MEMBERS – 
 
 ABSENT: COUNCIL MEMBERS – 
 
 ABSTAIN: COUNCIL MEMBERS –  
    
 
 
 
   RANDI JOHL 
   City Clerk 
 

 
 
 
 
 

2012-____ 
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RESOLUTION

SAN JOAQUIN COUNCIL OF GOVERNMENTS

R.12.38

RESOLUTION APPROVING THE ADOPTION OF TÍß,2012.2013
ANNUAL FINANCIAL PLAN

FOR THE SAN JOAQUTN COr.rNCrL OF GOVERNMENTS

WHEREAS, the San Joaquin Council of Governments is required by the Joint Powers

Agreement to adopt a budget (Annual Financial Plan) annually, and

WHEREAS, the adopted budget is to be sent to the member agencies for ratification.

NO\M TFIEREFORE BE IT RESOLVED, that the San Joaquin Council of Governments

adopts the FY 20L2-20I3 Annual Financial Plan and directs the Executive Director to transmit it
to the member agencies for ratification.

PASSED AND ADOPTED this 22nd day of MarchzlLzby the following vote of the San

Joaquin Council of Governments, to wit:

AYES: Councilman
DeBrum, City of Manteca; Counclrman !'rt Ecnen, Stockton;
Councllman Hansen, CÍty of Lodi; Mayor lves, City of
Tracy; Mayor Johnston, City of Stockton; Vice Mayor
Mateo¡ City of L,athrop; Vice Mayor Miller¡ City of
Stocktoni Supervisor VÍllapudua, San Joaquin County;
Councllman Winn, City of Ripon.

Supervisor BestoarÍdes, San ,Joaguín County.

ABSENT: Councilman Laugero, City of Escalon; Supervfsor Vogel,
San Joaquin County.

NOES:



San Joaquin Council of Governments
ANNUAL FINANCIAL PLAN

Fiscal Year 2OLZ|tS
Proposed March 22,2OL2

FY 2010-11 FY 2011-12 FY 20t2-t3 +1.

ChanActual Amend.ÉLlzltïlLL

tederal Grants
State Grants

Local

lnterest
Other

$ 2,230,731 $

$ 924,899 $

$ 2,849,s44 $

S s,4oo $

2,743,270 5

1,540,235 s
3,126,182 s

5,000 $

3,4t0,743 ä 667,473

877,890 $ (662,345)

3,329,280 $ 203,098

5,000 $

Federal Pass-Through

State Pass-Through

Local Pass-Through

s 189,646,000 s
$ 4,s8¿275 s
$ 54,9oo,ooo S

15,000

119,553,000 $

1,500,000 s

56,272,50Q s

120,000,000 $ 447,000

4,661,369 s 3,161,369

59,142,981 $ 2,870,48t

Commercial $ roz

EXPENDITURES

Salaries & Benefits $

Servlces & Supplles $

Office Expense $

Communlcatlons $
Membershlps 5

Malntenance - Equlpment $

Rents & Leases - Equlpment $

Transportatlon,Travel & Trainlng (ln & Out of State) $
Allocated Servlce Cost $

Publicatlons & Legal Notlces $
lnsurance $

Bulldlng Maintenance $

Building Debt Servlce $

Professlonal Servlces $

Flxed Assets S

Unallocated/Reserve

3,478,495 s
803,931 s

177,609 s
65,845 s
30,254 $

2,323 $

128,805 $

91,482 $

1,476 $
7,291 s

83,460 s
129,481 s
85,905 $

1,434,047 s

110,957 s

3,636,010 s
1,108,500 $

256,000 s
60,000 s
42,000 $
13,000 s

210,000 $
1L0,000 $

4,000 $

27,OoO $

85,00p $

60,000 s
241,500 $

2,544,677 $

140,500 $

3,631,164 s
1,L69,367 $

(4,846)

60,867

2ss,8o0 $ (2oo)

60,000 $

42,000 $

13,000 $

210,000 $

110,000 $

4,000 s
27,000 $
85,000 $

Lo7/oo s 47/00
254,867 s 13,367

2,696,882 $

140,500 s

152,205

l-] sJcoGopERATi¡¡e gxpEn¡onuRes' . '$ "15,827,430 S 7,429,687 5 .' 7,637,913. 5

Excesr (Deflcit) Revenues

over Expendltures (OPeratf ng)

x84e87 s 0s



 AGENDA ITEM C-17 
 

 

 
APPROVED: _________________________________ 

 Konradt Bartlam, City Manager 
K:\WP\PROJECTS\WATER\PCE,TCE\CPCETCEOversightCosts_Busy Bee.doc 5/30/2012 

CITY OF LODI 
COUNCIL COMMUNICATION 
 

TM 

 
 
AGENDA TITLE: Adopt Resolution Approving the Appropriation of Funds for Oversight Costs 

Related to PCE/TCE Busy Bee Plume ($30,000) 
 
MEETING DATE: June 6, 2012 
 
PREPARED BY: Public Works Director 
 
 
RECOMMENDED ACTION: Adopt resolution approving the appropriation of funds for oversight 

costs related to PCE/TCE Busy Bee Plume in the amount of 
$30,000. 

 
BACKGROUND INFORMATION: The City agreed to pay the State Water Resources Control Board 

(SWRCB) oversight costs in the Busy Bee Plume when it settled 
with the defendants, as shown in the attached settlement  

agreement.  However, the SWRCB billed these costs to Busy Bee’s retired counsel in error.  The matter 
came to light when the SWRCB realized it had years of unpaid fees and acted to shut down the clean up.  
Per the settlement agreement and the Remedial Action Plan, any oversight costs that occurred after 
June 2008 are the City’s responsibility.  The settlement did create a source of funds to pay for the 
oversight, and the cleanup is reportedly near completion.  The appropriation is to cover the past unpaid 
invoices and those we may receive for the oversight period through June 30, 2012.   
 
FISCAL IMPACT: Failure to pay these costs will result in a shutdown of the clean up. 
 
FUNDING AVAILABLE: Requested Appropriation: 
 Busy Bee Plume Fund (192101):  $30,000 
 
 
 ______________________________________ 
 Jordan Ayers 
 Deputy City Manager/Internal Services Director 
 
 
 
 
    _______________________________ 
    F. Wally Sandelin 
    Public Works Director 
 
Prepared by Rebecca Areida-Yadav, Management Analyst 
FWS/RAY/pmf 
Attachment 

 

JRobison
Highlight



S ettlement Agreement and
Mutual Release

A. Parties

This Settlement Agreernent ancl Mutual Iìelease (the l"Agreement") is enteleci

into ancl aûì"ong the followir-rg parties:

'l

1. The City of Locli, Califolnia, a rnunicipal corporation (the "City"))
:

l

ì

2 Davicl Mustin; M&P Investrnents, a California general paltnership; the

Estate of Frank Paul, Deceased; and the Estate of Alvin Alhnendingel,

Deceasecl; collectively referlecl to as the "Bus¡1 lJee Defenclants." Dana

Chaprnan, aclministlator of the Estate of Frank Paul, ancl Janice

Alhnendin€teï as adrninistrator of the Estate of Alvin Alhnenclirger joirr

with the Busy Bee Defenclants for purposes of any release by the City

agaúnst their respective estates ancl are jointly:referrecl to as the Busy Bee

Parties; and

3. Unigard Insurance Con"rpany ("UIC") ancl Unigzrrcl Security Insulance

Company ("IJSIC"); sornetirnes collectively referleci to as "UIC & USIC."

Tl-rese parties ale sornr:times collectivcly referrecl to herein as the "Settling Patties."

Any person or entity iclentifiecl above rnay l're referrecl tt¡ as:¿r "Party."

B. Background

l. Tl-re City is the owner ancl operator of the mur¡icipai sanitary sewer ancl

water supply systems within the City of Locli.

Settlcurt:nt Agrecmcnt ünd
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2. M&P Invcstments, a California general partrrership, or,t'ns ccrtain propelty

commonly referrecl to as 40 North Main Street, Locli, California. 'Ihis ploperty as well

as a certain neighboring properfy are allegecl to have beconre envitonmentally

contami:rated as a result of or arising frorn the operations of the Busy Bee Dry Cleaner's,

identified at paragraphs 4 ancl 5, hereinafter referrecl to as thc "Busy Bee Site."

3. Davicl Mustin ¿rnd Frank Paul were general pàrtners in the p;rltnership clf

M&P llvestrnents, a California general partnership. UIC, as the insurer of Frank Päul,

deceasecl, has been suecl as the Estate of Frank Paul, Deceased, pursuant to the

California Probate Cocle section 550, et seq., in that fecleral liti¡;ation iclentifiecl at

paragrapl-r 12 of this section.

4. Alvir-r Alirnenclinger ownccl ancl operatccl tl"re Busy ISee Dry Cleanels ¿rt

the Busy Bee Sitc fi'om 1984 thlough 1987. His operations a,t this clry cleaners ¿ìl'c

allegecl to have carrsecl environmental cont¿rrnination. MSI Insurance Company, as the

insurer of Alvin Alhnendinger, has been sued as the Estate of Alvil Allmenclinger,

Deceasecl, pursuernt to the Califolnia Probate Code section 550, et seq., in that fecleral

litigation identifiecl at paragraph12 of this section'

5. Frecl ancl Tin¿r Roes owned ancl opelatecl tI-re Busy Bee Dry Clearners at the

Busy Bee Site frorn 1987 through October 1996, when tl-re cfuy cleaning business was

clesh.oyecl in a fire. During this pcriod, the operations at this clry cleaners are ¿rlso

aliegecl to have given rise to envirorunental contamination at the site.
t'

6. Contarninants, incluclirrg PCE, have been cletectecl in the sc'¡il anci

grounclwater beneath aircl acljacent to the Busy Bee Site'

Scttlcnrcnt Agrccment ancl
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7. Breaks, cracks, and offset joints founcl in the City's sewel main in the

alleyway t.hat luns north to south iocatecl clownsh'eam ancl east of the builcling

cur.reutly locatecl at L10 anc1112 East Ehn Street, Lod.i, Califonria (the "Alley"), atc:

allegecl to have contlibutecl to contaminatiol'r at the Busy Bee Site.

B. The California Regional Water Quality Control Boarcl (the "RWQCts") is

currently the leaci governmental agency responsible for the Busy Bee Site.

c). In the interests of pleservirlg soil ancl grounclwater quality rrncl expecliting

tI-re investigation ancl tire rernecliation of the Busy Bee Site, the Busy Bee Dcfencl¿'rnts

h¿rve been working witl'r the IIWQCB anci have taken various Íleaslues to investi¡5ate

ancl remecli¿rte the alleged contarnination ir-r the soil ancl grounctwat'er at the Busy Bee

Site.

10. As part of the investigation ancl rernediatior'ì rne¿tsures set forth above, the

Rusy Bee Defenclants have caused to be issuecl ¿r Draft Renledial Investìgation Rcport

ancl Feasibility Stuc{y Workplan preparecl by E2C Rernecliation cl¿rtecl Aplil 1-,2004,

snlrrnitted to thc RWQCB on April 4,2004. This clocurnent and its subseclucnt

arnendments are leferrecl to as the "Wotkplan."

11. As part clf the investigation ancl remediatioll me¿ìsures set forth atbove,

E2C Rermecli¿rtion shall prepare ancl issue a Rernedial Action Plan ("RAP"), which will

icientify ancl clescribe the work necessary for clean-up of the Busy Bee Site.

12. On November 2,20A0, ¿rnd as later arnencled on }llay 25,2001, August 4,

2004 ¿rncl Septernber 9,2004, the City filed a Complaint for Damages against the Busy

Bee l)efenclants, among others, in Ur-riteci States Dist¡ict Court for the Easteln Distlict of

California, Case No. CIV 5-00-2441.FCf]-/IFM, alleging that the Busy IJee Defendants

Scttlcncnt Aglccmcnt atrcl
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were responsible in pzrrt for the contamination at the Busy Bee Site (the "Lodi Action").

"13. Earlier, on February 10,2000, the City filecl a Cornplaint for l)arnages iu

the Superior Court of the County of San Joaquin, Case No. CV010002, seekir-rg to enforce

an administrative judgment against David Mustin ancl M&P Inveshnents by requesting

a pelmaltent injunction legarcling tl-re investigation of alleged cnvironment¿rl

contamination at the Busy Bee-. Site uncler the¡ authority r>f a iocal orclinance known as

the Cornprehetnsive Mur-ricipal Environmental Response & Liability Ordinance or

"MERLC)." Tl e Superior Court entelecl a clefarilt juclgment against these clefenclants

ancl orderecl a permanent injunction. Basecl upoll this judgment, the City later filed ¿r

lawsuit against UIC seeking to enforce the juc{gment in fecleral cotttt, infrn, at paragraph

20 of tiris section.

'14. The Busy Bee Site is a listed site, as iclentified in Califolnia Health &

Safety Cod.e Section 25356, alrcl is therefore subject to the procedures, stanclarcls, ancl

other requirements of the Hazarclous Substance Account Act.

15. 'Ihe Busy Bee Defendants have entered into a volunterry agleernent witir

the RWQCB regarcling the investigation ancl rernecliation of the allegecl environmental

contamination at the Busy Bee Site.

16. The City has been iclentifiecl as a potentially responsible party or PRP ¿rt

tl-re Busy Bec Site, ancl the City has taken steps to atternpt to resolve its allegecl liability

for contamination at this site.

17. 'I'he City has become obligatecl to pay zr juctginent exceecling $300,000 tcr

UIC tlrat was entered in state court in that action titlecl Cifr¡ of Lodi zt. Unignrtl Insurmrcc

Contpnntl, Sacramento County Superior Court, Case No. 99A501074. In an effort to

Settlement Agrccrncnt and
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r.esolve the liabilities alising frorn this judgnlent as well as potentiai liabilities associatecl

with othel l¿'rwsuits involving UIC/USIC, the City has eigreecl to participate in this

Agleernent.

18. The City ancl tire Busy Bce l)efenclants h¿rve alt intc.r'est in resolving any

¿rncl all clisputes betwcen them regarcling theil respective allegecl liability fol tl-re allegecl

cont¿rmination at this site by agreeing to an allocation of lcsponsibilities at the Busy llee

Site, thereby resolving the valious claims t'hat have arisen aÍlong thern.

'19. IJIC ancl USIC filecl suit in 1998 against tl're City of Lodi in fecielal cotu't,

now knownas Llnigurtl lrtstn'nnce Co' et nl., tt. Citl¡ of L,odi, U.S. Distlict Court, E.D. Cal.,

C¿'rse No. S gB-'1712 FCD/JFM, sornetimes refcrled to as the "Civil Rigl'rts Action." By

orcler of l)ecemb er 22,2003, UIC & USIC have been helcl to have the light to obt¿rin ¿r

permaneltt injunction barring the enforcernent of cert¿rin provisions of Locli Orclinances

1683 ¿rnc{ 1"684. As a successful parties, UIC & USIC have the light to seek lecovc'r'y of

tlreir attcrmcys' fees under the authority of 42 U.S'C. S 1988.

20. In ¿rn attempt to enforce the juclgrnent obtainecl against UIC's insurecls,

tl're Cìity of Locli filect suit in feclelal court sccking an injunction ancl other relief in ¿rn

action krrown as City of Lotli, Cnlifonúnr,.l-fnignrd [nsurmrcc Crtntpnnt¡, U.S. Distlict Coult,

E.I). C¿rl., C¿rsc No. S 01-17"18 FCD/JFM, sometimes referrecl to as the "11580 Actiot1."

21. In the 11580 Action, UIC successfully defeatecl Locli's motion for summarry

jucl¡;ment. As the grounc{s for lefusing to grant the motion r.t ere clisPt-rsitive of Locli's

rights, the District Coult enterecl juclgment in UIC's favor on the cornplaint. Trr

connectictn with the 11580 Action, UIC has the rigl-rt to seek the lecovely of its attorneys'

fees undel state law or t'hlough its countelclairn filecl uncler the authority of 42 U.S.C. S

1983.

Settlcnlcnt A glccrlcnt aucl
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22. Substantial clisputes have existecl arnong the Settling, Parties regarcling

their respective liabilities arising frorn the alleged enviroumental contarninalion at tl-re

Busy Bee Site. By ancl through this agreernent, the Settling Parties have now resolvecl tcr

settle any ancl all clisputes alnon€t them arising from or relatecl to the allegecl

elvilo¡rnental contarnination or its causes at the Busy Bee Site, inclucling those claims

ancl counterclaims arising from arry allegeci civil rights violations.

NOW, THEREFORE, in consideration fc'rr the inutual promises set forth in this

Agreernent, the City, the Busy Bee Defenclants, ancl UIC/USIC agree to resolve their

clifferences in the lnanner set forth below.

C. Mutual Promises and Conditions of Seülçrnçn!

1. Preconditions to Settlement of Allocation Rights

'fhis Agreement conternplates that the Settling Parties will eacir take or authorize

that cert¿riu steps be taken for the purpose of obtairing a release, one frorn the other,

and as iclentified beiow:

As a lesult of an agreement between the RWQCB and tl're Busy Bcc

I)efenclants, the Busy Bee Defenclants have agreecl to cornplete the

rerrraining site investigation for the Busy Bee Site, inclucling pilot studiers

ancl subsequent feasil¡ility studies (exclucling the sewer line that luns in

tlre Alley frorn manhole nurnbers K2070 to K2090 to K2091) leading to the

creation ancl approval of a remeclial action plan, or "RAP," subject to the

limitations of subparagraph (c) be1ow. l'he RAP shzrll requile lemediation

¡¡til such time as the RWQCIJ issues a "no further actio¡" letter or its

(o)
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(t)

(.)

functional equivalent. As a preconclition to this Agreement, the Busy Bee

Defenclants agree that tl-rey will be respor-rsible for all reasonable and

necessaly costs ancl expenses relating to the preparation anci RWQCB

approval of the RAP, including the pilot study.

ll'l'rc. City aglces tl'rat it will cooperate ancl re;rsonarbly assist with ;'rny

permits (without fee), rights of way, or other rnurúcipal approvals related

to tlre work to be performecl by EzC at the Busy Bce Site.

I1order to fund the work requirecl by the RAP, the Busy Bee Defenclants

slrall fund a "Pay for Perforrnance" ("PFP") contract with E2C

Remeciiation. A copy of this contract is attached as Exhibit A. While the

Busy Bee Defenciants will be responsible for tl-re initial negotiation of this

contlact, in consideration of the n-tutual release that is found. in this

Agreement the City will be named as a thircl palty ber-reficialy to this

contract. 'Io purchase this contt'act, the Busy Bee Defenclants shall be

required to pay the PFP contract price in arl ¿ìlnonlìt up to the available

tot¿rl liability policy limits of UIC Policy no. MP 50 54c)4 ancl MSI Policy

no. MP-5-223344496. The amounts requireci to funcl this contlact shall be

ciepositecl into a bank account ("Cleanup Account") frrt timecl withc{rawal

by E2C pursuant to the terms of the PFP contract.

In adclition to the payment(s) funding tl-re PFP conh'act, the Busy Bee

Defenclants aglee tirat they will pay $100,000 into a trust account as a

buffer known as the "Busy Bee Buffer." Once all available funcls in the

Cleanup Account ancl the City tsuffer Account (clesclibecl in Part C.1.d

below) have been exhaustecl, the funcls in the Busy Bee Buffer n-ray be

usecl to pay any reasonable expelìses necessaly to obtain a "no further

Settlcmcnt A greerncnt ancl
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(.1)

action letter" or its functional equivaient, if the PFI'contlact termin¿rtes

without obtaining a "no further action letter" or its functional equivalent.

Any residual fulrds in the Busy Bee Buffer will revert to the l3usy Bee

Defenclants' insurers if any amounts remain following the issuance of ¿r ncr

furtl-rer action letter.

The City shall be responsible fol paying any oversight fees chargecl by the

RWQCB for tire Busy Bee Site once the RAP cornnlellces, first utilizìng a

trust ¿rccount known as the "City Buffer Accouttt." Arry ancl all funcls

available as a result of tl-re settlcrnent between the City ancl Defendant

Frecl Roes shall be paicl into the City Buffer Account. h-r aclclition to the

settlement funcls frorn Defenclant Frecl Roes, shoulcl tl-re City settle witll

Bracketls Garage, any settlement proceecls are to be ciepositecl into the

City Buffer Account. If there is a clefault in the perfornance clf the PFP by

E2C, the funcls in the City Buffer Account shall be the first funds usecl for

payrnent of any expenses above the remaining PFP contlact price in the

Cleanup Account for the cornpletion of the RAP. Any funcls remaining in

the City Buffer Account at the time the IìAP is cornpleted sl'rall levert to

the City.

In the event the RAP is not cornpletecl ancl the PFP contlact has been

tcrrninatecl, any lemaining funds in the Cleanup Account sh¿rlIbe

¿rvailal-rle for the City to use to complete the IìAP.

'fhe City's repair of the sewer irnmecliately downstleam frorn the Busy

Bee facility rnust be clone in coorclination with E2C's work under tl're PFP

corrtr'¿rct.

(")
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2. Allocation of Responsibilities for Busy llee Site

(u) In consicleration of UIC's waiver of its right to coilect zrny juclgnlent or

attolneys' fees in connection with (1) that case known as City of Lodi u.

LIrrignrd Insn'nnce Cttrnpmn¡, Sacramento Superiol Coult, Case No.

99A501,074, (2) the Civil Rights Action, (3) the 11580 Action, ancl (4) the

performance of those preconditions imposecl upon tl-re Busy Bee

Defenclants, iclentiliecl above, tl're City ¿ìgrees that it alone will bc

responsible for any aclditional or future clairns m¿rde by any other persorìs

or entities claiming clarnages or ir-rjuries or asserting legalr'ights as a result

of environmental contaminatior-r that is allegecl to have taken place from

the operations of the Busy Bee Dry Cleanels and th¿rt it will m¿r.ke no

furthe-.r demancls on the Busy Bee f)efenclants. If the City clefaults in its

obligations ancl UIC elects to seek payment of those fees ancl costs

permittecl by this Agreement, the City will continue to have the same

cluties iclcntifiecl above. In connection with tl'ris promise, the City will file

¿'r Satisfaction of Juclgmer-rt in San Joaquin County Superior Court, Case

No. CV010002.

(b) In consicleration for the City's agreeing to accept the risk of E2C's inability

to complete the RAP wit.hin the original contract price, the cost ancl

expellse of monitoring tl-re RAP, and any othel form of monetary expense

or clarnzrges that may arise as a result of the releases excllelnged by this

Agleement, UIC & USIC will file ¿r Satisfaction of Juclgn-rent in Sacrarnento

Superior Court Case No. 99A501074 within thilty (30) days aftel the

settlernent appearing in this Agreernent is helcl to bar any lights of

contlibution by any tl-rild parties in a final ordel or juclgrnent entelec{ in

Scttlcrncnt A glccr-ncnt ancl
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that action known as the Lodi Action. UIC & USIC will also waive any

light to attorneys' fees arising from the appeal to the Court of Appeal for'

the Tirird Appellate Distlict.

If the court refuses to grzrnt the contlil¡ution bar, then this settler:nent will

be deernecl to have failed, ancl all Parties will be responsible to protect

their respective interests as a result of tl'ris failure. This failure will allow

UIC & USIC to seek recovery on its claims for attorneys' fees in Llnigud

ltrsut'nnca Co., ct nl., zt. Citr¡ of Lodi, U.S. District Court, E.D. Cal., Case No. S

98-1712 FCD/JFM and City of Lotli, Cnlifornin tt. Unignrd InstLrmtce ConLpnrnl,

U.S. District Court, E.D. Cal., Case No. S 01-1718 IJCD/jFM.

3. Release

(o) In consicieration of the promises exchanged above ¿rncl the granting of a

contlibution bal as contemplated by this Agreemettt, the City forevel

releases the Busy Bee Parties ancl each of their respeclive acLninistlatols,

h"ustors, trustees, beneficiaries, predecessols, successols, assi¡1us, patrhrets,

parents, subsicliaries, affiliateci and reiated legal entities, agettts,

ernployees, servants, representativ es, heirs, ancl associations connec te d

witl'r tl'ren"r, inclucling witirout limitation theil insurers, sureties, and

attorneys, of arrd frorn any ancl all claims, clernanc{s, causes of action,

obligations, liens, damages, losses, costs, anc{ attorrreys', consultarnts', anci

experts' fees ancl expenses of every kincl and nature whatsoever, known

and urrknown, fixed or contingent, arising from, rel¿rtecl to, or connected

with the allegecl contarnination in, at, or around the Busy Bee Site and

more particularly clescribecl in the Unitr:cl States Distlict Coult, Eastern

Dish'ict of Califorr-ria, AcLion No. CIV-S-00-2441FCD/JFM, ancl Califomi¿r

Scttlcrrrcnt Agrccmeut änd
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(t)

Superior Court, County of San Joaquin, Action No. CV010002. 'fhe City

also forevel releases UIC ancl USIC frorn any anc{ all claims, dernancls,

causes of action, obligations, liens, clarrnatges, losses, costs, ancl attorneys',

consultants', ar-tcl experts' fees ¿rncl expenses of every kincl ¿rnd nature:

whatsclever, knowrl ancl unknown, fixecl or contingent, arising from,

lelated to, or connected with the alhgecl contarnination in, att, oL atouncl

the Busy Bee Site or that arise from those policies of insurance issued or'

allegeclly issuecl to M&P Investments.

In c-'onsicleration clf the promises exchangecl ¿rbove ancl the granting of a

contlibution bar as contemplatecl by this Agreement, the Rusy Bee

Defendants forever release the City and e¡ach of its electecl officials,

appointe cl off ici¿rls, urana gers, off ice rs, a cLninistl a to rs, as s igns, af filiate d

ancl related legal entities, agettts, employees, setvants, replesentatives,

ancl political associatiolls or subciivisions, including witirout iimitation its

ilsurers ancl sureties, of ancl from any arncl all clairns, clernancls, causes of

action, obligations, liens, damages, losses, costs, ancl attorneys',

consultants', ancl expetts' fees ancl expenses of every kurcl and nature

whatsoever, known ancl unknown, fixec{ ol contingent, arising ftom,

related to, or connectecl with the alleged contamination in, at, or erround

tl-re Busy Bee Site and rnore particularly clescribecl in the United Statcs

Distlict Court, Eastern Distlict of California, Action No. CIV-S-00-24+1

FCD/JFM, and California Superior CourÇ County of San Joacluin, Action

No. CVO10002.

In consicleration of the promises exchangecl above, incluciing but not

limitecl to the City's agreement to accept responsibility for completion of

the RAP ancl the risk of any further claims arising from or relateci to the

(c)
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(Ð

acrLtal or erlleged environrnental contamination allegeclly arisíng frorn the

oper.zrtions of the Busy Bee Dry Cleaners, artcl proviclecl that a final orcler

h¿rs been enterecl fincling that the set'tlement between the Busy l3ee

Defenciants and ttre City of Lodi is in goocl faith, UIC & USIC aglee tl'rat

gpo11the issuance of a no further action letter, or the equivalent, by tl're

leacl state agency overseeing the RAP:

UIC & USIC will folever release tire City anc{ eacl'r of its elected

officials, appointecl officials, rnana gers, officers, a clministratclrs,

assigns, affiliated and relatecl legal entities, agents, cn'Lployees,

Seïvants, representatives, ancl political associations or subclivisions,

inclucling without limitation its insurers ancl sureties, of ancl from

any ancl all claims, clemzrnds, causes of action, obligations, liens,

clarnages, losses, costs, ¿urd attorneys', co1-lstlltants', arrcl experts'

fees and expenses of evely kind ancl nature whatsoevet, knowrt

¿rnc1 unknown, fixed or contingent, arising frclrn, rel¿rtecl to, oL

connectecl with tl-re alleged contamination in, at, or arouncl the Busy

Bee Site, except'that UIC/USIC shal1have tl-re light to enforce a

permarlent injunction as orclerecl in Unignrd zt. Citt¡ of I 'odi, U.S.

District Court, ED Cal, Case No. S c)8-1712 F'CD/IFM. If the City

violates this injunction, UIC & USiC will have any ancl all rights tcr

seek such order, sanctions, ancl/ol darnages as may be applopliate.

Until the no further action letter ol its ccprivalent is issued, UIC &

USIC and tl-re City agree that they will jointly stipulalte to a stay of

the lawsuits filed in the U.S. District Court for the Eastern District

of Californía, LLnignrd rt. Citt¡ of Locli, Case No. S 98-L712 FCD/JFM,

ancl Citt¡ of Lodir,. UnignrLl, Case No. S 01-1718 FCD/IF'M, ancl seek

(ii)
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¿ì.1ì olcler confirrning this stay until the contingencies to this

settlernent have been met.

(iiÐ If the conclitions to this settlement shoulcl fail, UIC & i.lSIC shall

have the right to collect its attolr-reys' fees, as pelmittecl by law, ir"t

those lawsuits filecl in the U.S. District Court for the Eastern District

of California,L[nignrdu. City of I-otli, Case No. S9B-17I2 FCD/JFM,

and City of Lodir,.l.,Inignt'd, Case No. S 01-1718 FCD/jFM.

Dismissal

Within 60 days after a fir-ral order grernting the rnotior-r for er goocl faith settlernent has

been enterecl, the City and the Busy Bee L)efenclants shallclisrniss witl'r prejuclice erny ancl all

claims, actions, administlative actions, ancl lawsuits (including appeals) pencling in a1l state

alci fecleral jurisclictions as to one another including, l:ut not limitecl to, the action pencling in

tire Urritecl States Distlict Court for the Eastern Distlict of California, Case No. CiV S-00-244'L

FCD/JFM, as well as in any administrative venues. Consistent with such clismissal, the City

shall support the Busy Bee DefencLants' motiott for goocl faith settlement, seeking to bzrr arry

claims from other parties for conh'ibution relatecl to any alleged or actual contamination at the

Busy Bee Site. In turn, the Busy Bee Defenclants shall support the City's rnotion for gooc{ faith

settlcrnent sceking to bar any claims frorn othel parties for contlibution related to any alleged

or actual contarnination at the Busy Bee Site.

I1 the California Superior Court, Courrty of San Joaquin, Case No. CV010002, the City

agrees that it will file a satisfaction of judgment of the Busy Bee l)efenclar-rts therein ancl a

clisrnissal with prejuclice as to arry rernaining clefend¿rnts within 60 days after a goocl faith

settlement orcler h¿rs been issued regarcling the settlement between the City and the Busy Bet:

t)efendants. UIC/USIC waives its right to collect the jucigrnent against the Cify in the

Settlclrcnt Aglccrncnt aud
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C¿riiforni¿r Superior Cclurt, County of Sacramento, Case No. 99 AS 01"074, by filing a satisfactior-r

of juclgrner-rt therein within 60 clays after a good faith settlement order l-ras been issued

legalding tl-re settlement betweer-r the City and the Busy Bee Defenclants.

If a final goocl faith settiement orcler has been issuecl regarcling the settlement between

the City and the Busy Bee Defenclants, then within twerrty (20) ctays aftel the no further action

letter or its equivalent is receivecl by UIC/USIC, UIC/USIC will file a clisrnissal in the 11580

Action. The Civil Rights Action willllave a juclgment enterecl confilmir-rg the perrnanent

injunction.

5. Scope of this Agreement

It is expressly acknowleclgecl that Settling Pzrrties enter into this Agleement to

comprornise, settle, ancl fuily resolve arry and all claims as to both liability and damages

relatecl to tire environmental contarnination at the Busy Bee Site, and that tl'ris Agreement

settles, resolves, and releases any and all past, present, ¿rncl future claims alnong the Settling

P¿rrties legeucling the actual, alleged, or threatenecl environmental contamination at the Busy

Bee Site. This Agreement contemplates the global terrnination of all litigation ancl past,

presen! anc{ future disputes, judgments, claims, actions, aclministlative procecdings, and

I¿rwsuits alrrong the City, UlC/USIC, and each of the Busy Bee Parties arisir-rg out of tl're

allegecl or threatene¡d contamination at or arouncl ti're Brisy Bee Site. The terrns of this

Agreement ¿rre not írtenclecl to nor do they create any interest in this settlement to arry thircl

parby under a thircl party beneficiary theory or any other theory.

This relcase is intencted to extencl to the respective heirs, ernployees, officers, officials,

execrltors, acLninistlators, trustors, h'ustees, treneficiaries, predecessols, successols, affiliated

ancl relatecl entities, officers, clirectors, principals, agents, employees, assigns, representatives,

ancl all persons, firms, associations, and/or corporations connectecl wit'h thern, including,

Scttlcnrcnt A gr-ecment ancl
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without limitation, their sureties ancl/or attomeys, except as cltherwise proviclecl by this

Agreernent.

Should Lehrnan Brothers or Envision Law Group, or arÌy rnembers thereol sue or rnake

a clairn on any of the Busy Bee Defendants or UIC/USIC as a result of this Agreement, the

Busy Bee Defenciants and/or UIC/USIC will have tire right to seek an acljuclication of thcir

respcctive rights ancl, if appropriate, to seek clamages ol other relief against Lehrnan Brotl'rers

or Envision [-aw Group or any mernbers tl'rereof.

6. No Admission of Liabilit-v

By contributing to the settlement of this claim, the Settling Defenclants have not

admittecl ar-rd do not admit that they ale liable for any clamages claimecl by the City ancl/or

tl're other parties to any lawsuits or proceedings. Tl-re receipt of any settlernent proceecls or any

payrnents for the investigation and/or remediation at the Busy Bee Site sh¿rl1not be considered

an achnission of liabitity. This settlement represents an agreeûtent resulting from disputecl

issues of fact ancl of lerw. By entering into this Agreernent, tl-re Settlir-rg Palties clo not acirnit

that they, inciiviclually or jointly, have any liabitity or obligation for tl-re actual or alleged

environrnental contarnination within Locii. None of the terrns rcflected herein nor any

staternents or communications m¿rde by the Settling Parties c¡r theil agents, attorneys, or

insurers cluring the negotiations leacling to this Agreement shall be consiclerecl admissions of

liability by or on bel'ralf of any of the Settling Parties.

7. No Liens or Encumbrances

E¿rch settling Party represents ancl warrants that no other person or entity has, or has

had, arny interest in the clairns, clemancls, obligations, or causes of action leferlecl to in tl'ris

Agreernent. Each settling Party further represents ancl warrants that it has the sole light ancl
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exclusive autltority to execute this Agreernent ¿rnd to agree to the terms herein, ar-rcl that it l-ras

not sold, assignecl, transferrecl, conveyed, or otherwise clisposecl of any claims, clemancls,

obligations, or carlses of action referred to in tl-ris Agreement. If Lehman Brothers or Envision

Law (lroup should claim an interest in the consicleration identifiecl in this Agreernent, tl-re City

will bc obligated to clefend, ir-rclemnify, and irolcl harrnless any Settlir-rg Palty that is the subject

of the claim ol suit. In no cvent shall any other Settling I'arty be requilecl to pay any

aclclitional amounts to settle any clairns by that third parfy.

8. Uncertainfy of Circumstances

Eacl"r party hereto acknowleclges that there is a risk that, subsecluent to the execution of

this Agleentent, it rnay incur', suffer, or sustain an injury, loss, clarnagcs, costs, erttorneys' fees,

expellses, or any of these, which ale in soûLe way causecl by or connected with the m¿rttels

releasecl ancl referrecl to above, which are unknown ancl unanticipateci at the tirne this

Agreernent is signed, or which are not presently capable of being ascertained, ancl further that

there is a lisk tI'rat such damagcs as ale known rnay becorne m.ore serious than the Settlin¡1

Parties now expcct or anticipate. Nevertheless, each of the Settling Parties hereto

¿rcknowleclges that this Agreernent has been negotiated ancl agreed upoll in light of that

reaiization and hereby expressly waives any rights it rnay have in such unsuspectecl c-'laims.

'Ihis release of clairns is not intenclecl to lelease arry contlactual rigirts th¿rt a policy holder may

have against his, her, or its own insurer.

9. Waiver of Riehts (Civil Code ß 1542)

ln entering into this settlement agreement, each Settling Party has hacl tl're benefit of

legal counsel ¿rncl h¿rs been advised ol unclerstancls, and knowingly ancl specifically waives its

rights uncler California Civil Code Section 1542, which provicles as follows:
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CERTAIN CLAIMS NOT AFFECTED tsY GENERAI- RELEASE - A
general release cloes not extencl to clairns which the creditor cloes not
know ot' suspect to exist ir-r his favor at the time of executing the release
which, if known by him, rnust have materially affected his settlement
with clebtor.

Eacl'r party heleto furtl'rer waives all rights undel any similar l¿rw in any state or

territory of the United States.

10. Attorne)¡s'Fees and Costs

Except as set folth in Section C.3(c)(i), the City ar-rd the Busy Bce Defendants

acknowleclge and agree that they are to beal their ow1ls costs, expellses, expert anci

consult¿rnt fees, ancl attorneys' fees arising out of the matters set fortl'r l-relein and

cclrurectecl to the litigatiorr surrounciing the Busy Bee Site, the negotiation, draftin¡;, ancl

execution of this Agleernent, ancl ali matters arising out of or connectecl therewith.

Except as set forth irr Section C.3(c)(i), the City ancl UIC & USIC acknowledge

ancl agree that thcy are to bear thcir owns costs, expenses, expert ancl consultant fees,

and attorneys' fees arising out of the rnatters set forth helein ancl connected to the

litigtrtion surrouncling tl-re Busy Bce Site, the negotiation, drafting, ancl execution of tl-ris

Agreement, erncl ai1matters arising out of or connectecl therewith.

11,. Continuing Turisdiction

Following the execution of this Agreernent, the Honorable Frank C. I)arnrell, Jr.,

of the United States Dist¡ict Court for the Eastern District of Califolnia shail retain

jurisclictiotl over this action for purposes of enforcement of the telms of this Agrcernent

pursuant to California Cocle of Civil Proceclure section 664.6 or any other simil¿rr l¿rw in

any state ol territory of the Unitecl St¿rtes as well as the permanent injunction in Unignrrl
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u. City of Lodi,S98-1712 FCD/JFM.

12. Breach of the Agreement

In the event of litigation or rnotion practice arising out of ol leiating to the

perforrnance of or the breach of this Agreernent, including its interpretation, thc:

prevailing Party or Parties shall recover their leasonal:le attorneys' fees and costs

incurrecl in that litigzrtion or motion practice.

1-3. Integrated Agreement

This Agreernent supersedes any prior cornrnunications, agreernents, ancì

unclerstanclirrgs regarcling the matters contained herein between the signatories hereto

or their representatives. Ar.ty representation, prornise, or condition in connection with

such matters that is not incorporatecl in this Agreement shall not be birrdir-rg upon any

of the Settling Parties.

't 4. Þ_ils¡neËfsçt

Subject to the conditions found in this Agreernent, this Agreernent shall be

bincling upon and shall inure to the benefit of tl're Settiing Parties as well as their

respective officers ancl clirectors, the respective heirs, executots, aclministrators,

h'ustors, trustees, beneficiaries, preclecessols/ successol's, affiliatecl ancl related entities,

officers, directors, principals, agents, employees, assigns, representatives, ar-rd all

pelsons, firms, associations, ancl/or corporations connecteci with thern, incluclirrg,

without limitation, tl'reir sureties ancl/or attorneys, except as otherwise provictecl by this

Agreement.
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L5. Severability

If any provision or any part of ar-ry provision of tl-ris Agreemelrt is fol any reasoll

helcl to be invalicl, unenforceable, or contrary to any public policy, law, statute, zrnd/or'

orclinance, then the lernaincler of this Agreement shall not be affectecl t1-releby and shall

remain valicl and fuliy enforceable.

L6. Benefit of CounseVConsultants

In entering into this Agreement, each Party represents and warrants that he, she,

or it is not relyhrg on any representations, opinions, conclusions/ reconÌlttenclahions, or

opinions expressecl by, proviclecl by, or inferrecl from any other Party to this

Agreement, any attorrrey for zrny othel Party, or any othel Palty's expelts, consultants,

or agents.

Each Par:ty represents ancl warrants that it has been fuliy aclvisecl by its attorney

concerning tl"re effect and finality of this Agreement, and that the Party undelstancls,

without reservation or cloubt, the effect ancl finaiity of this Agreernent.

Each Party further represents ancl warrants that it clesiles to folevel ancl fuily

release and discharge all other Parties to this Agleernent to the extent statecl iu this

Agreement ancl uncierstands that by execution of this Agreement, rto fulthel claims

against any Party, arising out of the rnatters leleasecl, may ever be asserted by any Party

hereto except as otherwise provided for ir-r this Agreernent in Section C.3(c)(i).

L7. Counterparts
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This Agreernent rnay be executecl in counterpalts, ancl all so executed shall be

binding upon all Parties hereto, notwithstancling that the signatures of tire Parties'

clesignated representatives do not appear on the same page.

18. I{epresentationsandWarranties

The Settling Parties make tl're following representations ancl warranties to the

extent tirat the representation is relatecl to its own respective knowledge, intetests, or

¿rction:

(u) Each Party warrants that, after receiving advice of counsel,1te, she or it

has freely agreecl to enter into this Agreernent;

(t-r) Each Party warrants that it is fully authorizecl to entel into tl'ris Agleement

on behalf of itself and th¿rt each Party's signatory is authorizecl to sign on

behalf of the Party identifiecl; ancl

(.) All Parties separately warlant ancl represent that they have reacl this

enlire Agreement and know the contents heleof, that the telms hereof arc

contlactual ancl not rnerely recitals, and that they have signecl this

Agreernent of their own fi'ee will, respectively, and without ciuress.

19. Governing Law

T'his Agrcen-Le-'nt is enterecl into ancl sl'rall be interpreted in accordance with the

laws of tl-re State of California.

20. Warning as Required b)¡ Law

All persons signing this release rnust leacl and undelstancl it in its entirety ancl

h'uly intencl to telrninate, irrevocably, all their lights to further pursue or prosecute
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their causes of action, demands, or claims against each of the other Settling Parties

herein- In particular, please note:

(u) The extensive description of the persons reieased- Some of the

persons released may not be parties to the lawsuit(s), claims, actions, or

judgments to be dismissed, but nevertheless release of them is required as

a necessary part of the settlement evidenced by this Agreement ancl

release.

(b) Each of the undersigned hereby authorizes and directs the attorney

of the undersigned to forthwith dismiss with prejudice any and ali

pending lawsuits,.claims, actions, oI any other type of iegal proceeding as

set forth herein.

(.) No promise, inducement, or agreement not expressed herein has

been made to the undersigned.

DATED:
DAVID MUSTIN,Individualiy and as a

General Partner of M&P INVESTMENTS

APPROVED AS TO FORM

DA'ED: ,"/ø4

Settlement Agreement arrd
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MAYALL, HURLEY, KNUTSEN, SMITH &
GREEN

A.SALAZA ,, I
A

R s fo'M&P
ENTS and N
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APPROVED AS TO FORM

DATED: ro/'í /ol

DArED: /r/rçltï

APPROVED AS TO FORM

DATED:

DATED: lofrs/ol

By

LEWTS BRISBOIS BISGAARD
LLP

GLENN A. FRIEDMAN, Attorneys for M&P
iNVESTMENTS aNd DAVID MUSTIN

LARRYEI. HANSEN, MAYOR, CITY OF LODI

FOLGER LEVIN & KAHN, LLP

the

//
DArED: to/ øfo/

Settiement Asreement and
Muruai Release (v.3)

City Attomey, CITY OF LODI

by
DOLLBAUM, Attorne

CITY OF LODi

Adminisfrator of the
ESTATE OF FRANK PAUL
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ATPROVED AS TO FORM

DArED: ¡' /' s /"i

DArED: /(,/Å, /+

APPRO\¡ED AS TO FORM
D,ATED: ¡a/ iSlo4-

BI]LLTVANT HOUSER BAILEY, PC

DATED:

Settlement Agreement and

Mutual Reiease (v.3)

FLORENCE, Altorneys for
Defendant, ESTATE OF FRANK PAUL,
Deceased

LAW OFFICE OF JAMES M. SOBOLEWSKI

SCOTI KALLANDER, ASST. CORP.

SECRETARY
On Behalf of UNiGARD INSURANCE
COMPANY AND UNIGARD SECURITY
INSURANCE COMPANY

t, ESTATÉ OF ALVIN
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ocT L6'ø2
0c1-15-ZÐÐ4 04:l5pn

ø4: I6Pfi UNIæRD LEGÊL D[FI'
From'

AFPROITED AST'O FORtvf

DATËD:

DAïED:

AEPBOVED IISTOFORM
DATED:

T]ATEÐ:

Scdleiosat "å,gærÐÊdr a.ud

Mr¿n¡lReica¡c (1.3)

T-3ZB P.0ü/OA1P ' r,allÊ

ßur.LWår{T EOUSER EArr-E:r' PC

By
nit. r¿røpn'HLoRBIcE, .{ttorne5æ for
Defec'dånt ÊçTATE OF FR.,{NKP.{[]I*
Deceased

LÀfir otrFIClg OF IAIVÍES [d. SOBOLEWSKT

or¡or
ile É9TÂTE OF.ALVlli ALIÀ4ENDINCER

Tlr¡

IAl,,fES Tvt ÉÖBOl.El EIq, Aüorrreys ñor

Defendarrt EgfÂfE OF ALVIN
AI.IÀ4E],IDIhIffiR' Deceased

on Behålf clf UNIGARD Ib.ÍSURÁNCE
COMPAI\IY ANID T]NTGARD SECTJRITY
iÀTSURANCE COMPAhIY

æCRETA.RY
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1. AA#

2. JV#

C¡TY OF LODI
APPROPRIATION ADJUSTMENT REQUEST

rô' lnternal Services DeDt. - Budoet Division

. FROM: ìebecca Areida-Yadav ls. oRre: 05t10t201

DEPARTMENT/DlVlSlON: PublicWorks

'. 
REQUEST AÞJUSTMENT OF APPROPRIATÍON AS LISTED BELOW

FUND # BUS. UNIT # ACCOUNT # ACCOUNl'TITLE AMOUNT

\.
SOURCE OF
:INANCING

192 3205 :und Balance s 30.000.00

B.

USE OF

FINANCING

192 192101 8099 Ir rcrr Reo f'\¡ers $ 30.000.00

. REQUEST IS MADE TO FUND THE FOLLOWING PROJECT NOT INCLUDED IN THE CURRENT BUDGET

Please provide a description of the project, the total cost of the project, as well as justification for the

requestedadjustment. lfyouneedmorespace,useanadditional sheetandattachtothisform.

Oversight costs related to the PCE/TCE Busy Bee Plume site.

Council has authorized the appropriation adjustment, complete the following:

Res No: Attach copy of resolution to this form.

Head sisnature: CÍ:R9.L{, g. ç-,,

8. APPROVAL SIGNATURES

Deputy City Manager/l nterna

Submit completed form to the Budget Division with any required documentation.

F¡nal approval will be provided in electronic copy format.



RESOLUTION NO. 2012-____ 
 

A RESOLUTION OF THE LODI CITY COUNCIL 
APPROVING APPROPRIATION OF FUNDS FOR 

OVERSIGHT COSTS RELATED TO PCE/TCE BUSY 
BEE PLUME 

=================================================================== 
 
 WHEREAS, the City agreed to pay the State Water Resources Control Board 
oversight costs in the Busy Bee Plume when it settled with the defendants; however, 
these costs were billed by the Board to Busy Bee’s retired counsel in error; and 
 
 WHEREAS, per the Settlement Agreement and Remedial Action Plan letter, 
oversight costs incurred after June 2008 are the City’s responsibility; and 
 
 WHEREAS, the settlement did create a source of funds to pay for the oversight, 
and the cleanup is reportedly near completion; and 
 
 WHEREAS, the requested appropriation will cover past unpaid invoices and 
those we may receive for the oversight period through June 30, 2012. 
 
 NOW, THEREFORE, BE IT RESOLVED that the Lodi City Council does hereby 
approve the appropriation of $30,000 from the Busy Bee Plume Fund for State Water 
Resources Control Board oversight costs related to the PCE/TCE Busy Bee Plume. 
 
Dated: June 6, 2012 
=================================================================== 

I hereby certify that Resolution No. 2012-____ was passed and adopted by the 
City Council of the City of Lodi in a regular meeting held June 6, 2012, by the following 
vote: 
 
 AYES: COUNCIL MEMBERS – 
 
 NOES: COUNCIL MEMBERS – 
 
 ABSENT: COUNCIL MEMBERS – 
 
 ABSTAIN: COUNCIL MEMBERS –  
    
 
 
   RANDI JOHL 
   City Clerk 
 

2012-____ 



  AGENDA ITEM C-18 
 

 

 
APPROVED: __________________________________ 

 Konradt Bartlam, City Manager 

CITY OF LODI 
COUNCIL COMMUNICATION 
 

TM 

 
 
AGENDA TITLE: Receive Report Regarding League of California Cities Communications Pertaining 

to Assembly Bill 2312 
 
MEETING DATE: June 6, 2012 
 
PREPARED BY: City Clerk 
 
 
RECOMMENDED ACTION: Receive report regarding League of California Cities (League) 

communications pertaining to Assembly Bill 2312.  
 
BACKGROUND INFORMATION: The City received a request for communication from the League 

pertaining to AB 2312. A letter of opposition to AB 2312, signed by 
the Mayor, was sent out immediately as the bill was being heard in 
committee shortly.  

 
As you are aware, existing law provides that qualified patients, persons with valid identification cards, and 
designated primary caregivers of qualified patients and persons with identification cards under certain 
specified circumstances are not subject to state criminal sanctions for the possession, sale, transport, or 
other proscribed acts relating to marijuana. This bill authorizes these individuals to associate within the 
State of California as collectives, cooperatives, and other business entities to cultivate, acquire, process, 
possess, transport, test, sell, and distribute marijuana for medical purposes. The bill would provide that 
these persons are not subject to arrest, prosecution, or specified sanctions for possessing, selling, 
transporting, or engaging in other proscribed acts relating to marijuana, unless they are not in compliance 
with the registration requirements described in the bill. Given the status of litigation in this arena, it is 
prudent to understand first the extent of both local and state authority in this area following the Supreme 
Court rulings before the Legislature establishes a new statewide regulatory scheme.  
 
The above-referenced letter was sent as requested on May 7, 2012 and this report is provided for 
informational purposes only.  
 
FISCAL IMPACT:  None. 
 
FUNDING AVAILABLE: Not applicable. 
 
 
 
     _______________________________ 
     Randi Johl 
     City Clerk 

 

JRobison
Highlight











  AGENDA ITEM C-19  
 

 

 
APPROVED: __________________________________ 

 Konradt Bartlam, City Manager 

CITY OF LODI 
COUNCIL COMMUNICATION 
 

TM 

 
 
AGENDA TITLE: Adopt the Following Resolutions Pertaining to the November 6, 2012, General 

Municipal Election:  
 
 (a) Resolution Calling And Giving Notice of the General Municipal Election to be 

Held on Tuesday, November 6, 2012, for the Election of Certain Officers of the 
City;  

  
 (b) Resolution Requesting the San Joaquin County Board of Supervisors to 

Render Specified Services for the Conduct of a General Municipal Election to be 
Held on Tuesday, November 6, 2012;  

 
 (c) Resolution Setting Forth the Council's Policy Regarding Impartial Analyses, 

Arguments, and Rebuttal Arguments For Any Measure(s) That May Qualify to be 
Placed on the Ballot for the November 6, 2012, General Municipal Election; and  

 
 (d) Resolution Adopting Regulations for Candidates for Elective Office Pertaining 

to Candidates’ Statements Submitted to the Voters at the General Municipal 
Election to be Held on Tuesday, November 6, 2012  

 
MEETING DATE: June 6, 2012 
 
PREPARED BY: City Clerk 
 
 
RECOMMENDED ACTION: Adopt the resolutions pertaining to the November 6, 2012, General 

Municipal Election with respect to calling and noticing the election, 
consolidating the election with the County, setting forth the policy for 
any measures, and adopting regulations for candidates’ statements, 
as required by the California Elections Code. 

  
BACKGROUND INFORMATION: The 2012 General Municipal Election for two City Council seats will 

be held on Tuesday, November 6, 2012. The current terms of 
Council Member Johnson and Mayor Mounce are expiring.  

 
It is necessary for the City Council to adopt a resolution calling and giving notice of the holding of a 
General Municipal Election in the City of Lodi on November 6, 2012. On October 19, 1988, the City 
Council adopted Ordinance No. 1438 consolidating municipal elections with statewide general elections. 
The ordinance was approved by the San Joaquin County Board of Supervisors on February 7, 1989. 
 
It is also necessary for the City to enter into an agreement with San Joaquin County to provide certain 
services for the conduct of the November 6, 2012, General Municipal Election. The City will reimburse 
the County for these services when the work is completed and upon presentation of a properly audited 
invoice to the City. 
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Election Resolutions 
June 6, 2012 
Page 2 
_________________ 
 
 
The Elections Code states that when a City measure qualifies for a place on the ballot, the governing 
body may direct the elections official to transmit a copy of the measure to the City Attorney for 
preparation of an impartial analysis. The Elections Code further sets forth the process for receiving 
arguments for and against the measure(s) and for the submittal of rebuttal arguments. 
 
The Elections Code allows each candidate, for a non-partisan elective office in a city, to prepare a 
statement to be included with the sample ballot and mailed to each registered voter. Candidate 
statements are designed to acquaint voters with a candidate’s qualifications for the office they are 
seeking. The law requires the Council to adopt a policy no later than seven (7) days before the 
nomination period opens regarding the candidates’ statements and obligation for payment. Elections 
Code §13307 allows the City to estimate the total cost of printing, handling, translating, and mailing the 
candidates’ statements and requires each candidate filing a statement to pay in advance to the City his or 
her pro rata share, as estimated through the County Registrar of Voters, as a condition of having his or 
her statement included in the voters’ pamphlet. As is customary for previous elections, it is recommended 
that the City Council authorize charging the candidates for the actual costs associated with candidate 
statements. It is also recommended that the City Council approve the 200 word limitation for candidate 
statements.  
 
The Elections Code includes provisions for performing election-related tasks during regular business 
hours, as posted, and extending the deadline to the next regular business day if necessary. The City is 
on a 9/80 schedule and has a furlough closure one day a month. The relevant schedule is attached and 
will be posted as a part of the election notices.    
 
FISCAL IMPACT:  Not applicable. 
 
FUNDING AVAILABLE: The anticipated cost of the November 2012 General Municipal Election is 

approximately $65,000 and is budgeted for the 2012/13 fiscal year. 
 
 
      Respectfully submitted, 
 
 
 
      _______________________________ 
      Randi Johl 
      City Clerk 



 
 
 
 
 
 
 
 

City of Lodi 
 

General Municipal Election 
Tuesday, November 6, 2012 

 
Physical Address and Telephone 

City of Lodi, City Clerk’s Office 
221 West Pine Street, 2nd Floor 

Lodi, California 95240 
(209) 333-6702 

 
Regular Business Hours 

Monday-Thursday: 7:30 a.m. – 5:30 p.m. 
Open Friday (If Applicable): 8:00 a.m. – 5:00 p.m. 

Closed Every Other Friday – 9/80 Closure 
Closed One Additional Friday – Furlough Closure 

 
Relevant Closure Dates Between Call and Conduct of Election 

June 6, 2012 – Call of Election 
June 15, 2012 – 9/80 Closure 

June 22, 2012 – Furlough Closure 
June 29, 2012 – 9/80 Closure 

July 4, 2012 – Holiday 
July 13, 2012 – 9/80 Closure 

July 20, 2012 – Furlough Closure 
July 27, 2012 – 9/80 Closure 

August 10, 2012 – 9/80 Closure 
August 24, 2012 – 9/80 Closure 

August 31, 2012 – Furlough Closure 
September 3, 2012 – Holiday 

September 7, 2012 – 9/80 Closure 
September 21, 2012 – 9/80 Closure 

September 28, 2012 – Furlough Closure 
October 5, 2012 – 9/80 Closure 

October 19, 2012 – 9/80 Closure 
October 26, 2012 – Furlough Closure 

November 2, 2012 – 9/80 Closure 
November 6, 2012 – Election Day 

 



RESOLUTION NO. 2012 - ____ 
 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF LODI, CALIFORNIA, CALLING AND 
GIVING NOTICE OF THE HOLDING OF A GENERAL MUNICIPAL ELECTION TO BE HELD IN 

THE CITY ON TUESDAY, NOVEMBER 6, 2012, FOR THE ELECTION OF CERTAIN OFFICERS 
OF THE CITY AS REQUIRED BY THE PROVISIONS OF THE LAWS OF THE STATE OF 

CALIFORNIA RELATING TO GENERAL LAW CITIES  
 

 WHEREAS, under the provisions of the laws relating to General Law Cities in the State of 
California, a General Municipal Election shall be held on Tuesday, November 6, 2012, for the 
election of municipal officers. 
 
 NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF LODI, CALIFORNIA, DOES 
HEREBY RESOLVE, DECLARE, DETERMINE, AND ORDER AS FOLLOWS: 
 
 SECTION 1. That, pursuant to the requirements of the laws of the State of California 
relating to General Law Cities within said State, there is called and ordered to be held in the City of 
Lodi, California, on Tuesday, November 6, 2012, a General Municipal Election for the purpose of 
electing the qualified two (2) members of the City Council of said City for the full term of four years. 
 
 SECTION 2. That the ballots to be used at the election shall be in form and content as 
required by law. 
 
 SECTION 3. That the City Clerk of the City of Lodi is authorized, instructed, and directed 
to procure and furnish any and all official ballots, notices, printed matter, and all supplies, equipment, 
and paraphernalia that may be necessary in order to properly and lawfully conduct said election. 
 
 SECTION 4. That the polls for the election shall be open at seven o’clock a.m. of the day 
of the election and shall remain open continuously from that time until eight o’clock p.m. of the same 
day when the polls shall be closed, except as provided in §14401 of the Elections Code of the State 
of California. 
 
 SECTION 5. That in all particulars not recited in this resolution, the election shall be held 
and conducted as provided by law for holding municipal elections. 
 
 SECTION 6. That notice of the time and place of holding the election is given and the City 
Clerk is authorized, instructed, and directed to give further or additional notice of the election, in 
time, form, and manner as required by law. 
 
 SECTION 7. That the City Clerk shall certify to the passage and adoption of this resolution 
and enter it into the book of original resolutions. 
 
Dated: June 6, 2012 
 
I hereby certify that Resolution No. 2012 - ____ was passed and adopted by the City Council of the 
City of Lodi in a regular meeting held June 6, 2012, by the following vote: 
 

 AYES: COUNCIL MEMBERS –  
 

 NOES: COUNCIL MEMBERS –  
 

 ABSENT: COUNCIL MEMBERS –  
 

 ABSTAIN: COUNCIL MEMBERS –  
 
        Randi Johl 
        City Clerk 

2012 - ____ 



RESOLUTION NO. 2012 - ____ 
 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF LODI, CALIFORNIA, 
REQUESTING THE BOARD OF SUPERVISORS OF THE COUNTY OF SAN JOAQUIN 
TO RENDER SPECIFIED SERVICES TO THE CITY RELATING TO THE CONDUCT OF 

A GENERAL MUNICIPAL ELECTION TO BE HELD TUESDAY, NOVEMBER 6, 2012 
 

 
 WHEREAS, a General Municipal Election is to be held in the City of Lodi, 
California, on November 6, 2012; and 
 
 WHEREAS, in the course of conduct of the election, it is necessary for the City to 
request services of the County; and 
 
 WHEREAS, all necessary expenses in performing these services shall be paid 
by the City of Lodi. 
 
 NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF LODI, 
CALIFORNIA, DOES RESOLVE, DECLARE, DETERMINE, AND ORDER AS 
FOLLOWS: 
 
 SECTION 1. That, pursuant to the provisions of §10002 of the Elections Code 
of the State of California, this City Council requests the San Joaquin County Board of 
Supervisors to permit the County Registrar of Voters’ office to prepare and furnish to the 
City of Lodi all materials, equipment, and services as agreed upon by the County 
Registrar of Voters and the City Clerk for the conduct of the November 6, 2012, General 
Municipal Election. 
 
 SECTION 2. That the City shall reimburse the County for services performed 
when the work is completed and upon presentation to the City of a properly approved 
invoice. 
 
 SECTION 3. That the City Clerk is directed to forward without delay to the 
Board of Supervisors and the County Registrar of Voters' offices a certified copy of this 
resolution. 
 
 SECTION 4. That the City Clerk shall certify to the passage and adoption of this 
resolution and enter it into the book of original resolutions. 
 
Dated: June 6, 2012 
 
 
I hereby certify that Resolution No. 2012 - ____ was passed and adopted by the Lodi 
City Council in a regular meeting held June 6, 2012, by the following vote: 
 

 AYES: COUNCIL MEMBERS –  
 

 NOES: COUNCIL MEMBERS –  
 

 ABSENT: COUNCIL MEMBERS –  
 

 ABSTAIN: COUNCIL MEMBERS –  
 
 
 
       Randi Johl 
       City Clerk 

2012 - ____ 



RESOLUTION NO. 2012 - ____ 
 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF LODI, CALIFORNIA, 
SETTING FORTH THE COUNCIL'S POLICY REGARDING IMPARTIAL 
ANALYSES, ARGUMENTS, AND REBUTTAL ARGUMENTS FOR ANY 
MEASURE(S) THAT MAY QUALIFY TO BE PLACED ON THE BALLOT 

FOR THE NOVEMBER 6, 2012, GENERAL MUNICIPAL ELECTION 
 

 
 WHEREAS, the State of California Elections Code sets forth that whenever any 
City measure(s) qualifies for a place on the ballot, the governing body may direct the 
City Elections Official to transmit a copy of the measure(s) to the City Attorney for 
preparation of an impartial analysis. The Elections Code further sets forth the process for 
receiving arguments for and against the measure(s) and for the submittal of rebuttal 
arguments. 
 
 NOW, THEREFORE, BE IT RESOLVED that the City Council of the City of Lodi 
does hereby set forth the following as it pertains to any measure(s) that may qualify to 
be placed on the ballot for the November 6, 2012, General Municipal Election: 
 

SECTION 1. The City Council of the City of Lodi does hereby direct the City 
Clerk to transmit a copy of any measure(s) that would qualify to be voted upon at the 
November 6, 2012, General Municipal Election to the City Attorney to prepare an 
impartial analysis of the measure(s), showing the effect of the measure(s) on the existing 
law and the operation of the measure(s). 

 
SECTION 2. The City Council of the City of Lodi does hereby determine that 

written argument for or against any city measure may be submitted pursuant to the 
Elections Code of the State of California. No argument shall exceed 300 words in length. 

 
SECTION 3. The City Council of the City of Lodi does hereby determine that 

rebuttal arguments may be submitted pursuant to the Elections Code of the State of 
California. Rebuttal arguments shall not exceed 250 words in length. 

 
Dated:    June 6, 2012 
 
 
I hereby certify that Resolution No. 2012 - ____ was passed and adopted by the City 
Council of the City of Lodi in a regular meeting held June 6, 2012, by the following vote: 
 

 AYES: COUNCIL MEMBERS –  
 

 NOES: COUNCIL MEMBERS –  
 

 ABSENT: COUNCIL MEMBERS –  
 

 ABSTAIN: COUNCIL MEMBERS –  
 
 
        Randi Johl 
        City Clerk 

2012 - ____ 



RESOLUTION NO. 2012 - ____ 
 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF LODI, CALIFORNIA, 
ADOPTING REGULATIONS FOR CANDIDATES FOR ELECTIVE OFFICE 

PERTAINING TO CANDIDATES STATEMENTS SUBMITTED TO THE VOTERS 
AT AN ELECTION TO BE HELD ON TUESDAY, NOVEMBER 6, 2012 

 
 
 WHEREAS, §13307 of the Elections Code of the State of California provides that 
the governing body of any local agency adopt regulations pertaining to materials 
prepared by any candidate for a municipal election, including costs of the candidates 
statement. 
 
 NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF LODI, 
CALIFORNIA, DOES HEREBY RESOLVE, DECLARE, DETERMINE, AND ORDER AS 
FOLLOWS: 
 
 SECTION 1. GENERAL PROVISIONS. That pursuant to §13307 of the 
Elections Code of the State of California, each candidate for elective office to be voted 
for at an Election to be held in the City of Lodi on November 6, 2012, may prepare a 
candidate’s statement on an appropriate form provided by the City Clerk. The statement 
may include the name, age, and occupation of the candidate and a brief description of 
no more than 200 words of the candidate’s education and qualifications expressed by 
the candidate himself or herself. The statement shall not include party affiliation of the 
candidate, nor membership or activity in partisan political organizations. The statement 
shall be filed in the office of the City Clerk at the time the candidate’s nomination papers 
are filed. The statement may be withdrawn, but not changed, during the period for filing 
nomination papers and until 5:00 p.m. of the next working day after the close of the 
nomination period. 
 
 SECTION 2. FOREIGN LANGUAGE POLICY. 
 

A. Pursuant to the Federal Voting Rights Act, the City Clerk shall have all 
candidates statements translated into Spanish. 

B. Pursuant to State law, the candidate’s statement must be translated and 
printed (in the voters pamphlet) in any language at the candidates request. 

C. The City Clerk shall: 
 1. Translations: 

(a) have all candidates statements translated into the language specified 
in (a) above. 

(b) have translated those statements into the languages as requested by 
the candidate in (b) above. 

 2. Printing: 
(a) print any translations of candidates who so request printing in the 

voters pamphlet. 
 
 SECTION 3. PAYMENT.   

A. Translations: 
1. The candidate shall be required to pay for the cost of translating the 

candidates statement into any required foreign language as specified in 
(a) and/or (b) above pursuant to Federal and/or State law. 
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2. The candidate shall be required to pay for the cost of translating the 
candidate’s statement into any foreign language that is not required as 
specified in (a) and/or (b) of Section 2 above, pursuant to Federal and/or 
State law, but is requested as an option by the candidate. 

B. Printing: 
1. The candidate shall be required to pay for the cost of printing the 

candidate’s statement in English in the voters’ pamphlet. 
2. The candidate shall be required to pay for the cost of printing the 

candidate’s statement in a foreign language in the voters’ pamphlet. 
 
The City Clerk shall estimate the total cost of printing, handling, translating, and mailing 
the candidate’s statements filed pursuant to this section, including costs incurred as a 
result of complying with the Voting Rights Act of 1965 (as amended), and require each 
candidate filing a statement to pay in advance to the local agency his or her estimated 
pro rata share as a condition of having his or her statement included in the voters’ 
pamphlet. In the event the estimated payment is required, the estimate is just an 
approximation of the actual cost that varies from one election to another election and 
may be significantly more or less than the estimate, depending on the actual number of 
candidates filing statements. Accordingly, the City Clerk is not bound by the estimate 
and may, on a pro rata basis, bill the candidate for additional actual expense or refund 
any excess paid depending on the final actual cost. In the event of underpayment, the 
City Clerk may require the candidate to pay the balance of the cost incurred. In the event 
of overpayment, the City Clerk shall prorate the excess amount among the candidates 
and refund the excess amount paid within 30 days of the election. 
 
 SECTION 4. ADDITIONAL MATERIALS. No candidate will be permitted to 
include additional materials in the sample ballot package. 

 SECTION 5. That the City Clerk shall provide each candidate or the candidate’s 
representative a copy of this resolution at the time nominating petitions are issued. 

 SECTION 6. That this resolution shall apply only to the election to be held on 
November 4, 2008, and shall then be repealed. 

 SECTION 7. That the City Clerk shall certify to the passage and adoption of this 
resolution and enter it into the book of original resolutions. 
 
Dated: June 6, 2012 
 
 
 I hereby certify that Resolution No. 2012 - ____ was passed and adopted by the 
City Council of the City of Lodi in a regular meeting held June 6, 2012, by the following 
vote: 
 

 AYES: COUNCIL MEMBERS –  
 

 NOES: COUNCIL MEMBERS –  
 

 ABSENT: COUNCIL MEMBERS –  
 

 ABSTAIN: COUNCIL MEMBERS –  
 
       Randi Johl 
       City Clerk 

2012 - ____ 



Council Meeting of 
June 6, 2012
 

  
Comments by the public on non-agenda items 
 
 
THE TIME ALLOWED PER NON-AGENDA ITEM FOR COMMENTS MADE BY THE PUBLIC IS 
LIMITED TO FIVE MINUTES. 
 
The City Council cannot deliberate or take any action on a non-agenda item unless there is factual 
evidence presented to the City Council indicating that the subject brought up by the public does fall into 
one of the exceptions under Government Code Section 54954.2 in that (a) there is an emergency 
situation, or (b) the need to take action on the item arose subsequent to the agenda’s being posted. 
 
Unless the City Council is presented with this factual evidence, the City Council will refer the matter for 
review and placement on a future City Council agenda. 
 
 



Council Meeting of 
June 6, 2012
 

  
Comments by the City Council Members on non-agenda items 
 



  AGENDA ITEM_H-01 
 

 

 
APPROVED: _________________________________ 

 Konradt Bartlam, Interim City Manager 
council/councom/PostingRepost.doc 

CITY OF LODI 
COUNCIL COMMUNICATION 
 

TM 

 
AGENDA TITLE: Re-post for Vacancies on the Greater Lodi Area Youth Commission 
 
MEETING DATE: June 6, 2012 
 
PREPARED BY: City Clerk 
 
 
RECOMMENDED ACTION: Direct the City Clerk to re-post for vacancies on the Greater Lodi 

Area Youth Commission. 
 
BACKGROUND INFORMATION: At its April 4, 2012 meeting, the City Council directed the City Clerk 

to post for vacancies on the Greater Lodi Area Youth Commission. 
Due to the fact that too few were applications received, it is 
recommended that the following vacancies be re-posted for another 
15-day period. 

 
Greater Lodi Area Youth Commission 
Adult Advisors: 
Elizabeth Mazzeo  Term to expire May 31, 2012 
Jeffrey Palmquist  Term to expire May 31, 2012 
Summer Pennino  Term to expire May 31, 2012 
Student Members: 
Tyler Bartlam  Term to expire May 31, 2012 
Carson Kautz  Term to expire May 31, 2012 
Alex Maldonado  Term to expire May 31, 2012 
Kelley McConahey  Term to expire May 31, 2012 
Allison Schatz  Term to expire May 31, 2012 
Dipa Patel  Term to expire May 31, 2013 
Kinsey Green  Term to expire May 31, 2013 
 
 
FISCAL IMPACT:  None. 
 
 
FUNDING AVAILABLE: None required. 
 
 
      _________________________________ 
      Randi Johl 
      City Clerk 
 
RJ/JMR 
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APPROVED: __________________________________ 
 Konradt Bartlam, City Manager 

CITY OF LODI 
COUNCIL COMMUNICATION 
 

TM 

 
 
AGENDA TITLE:  Adopt Resolution Approving the City of Lodi Financial Plan and Budget for the 

Fiscal Year Beginning July 1, 2012 and Ending June 30, 2013 and Approving the 
Fiscal Year 2012/13 Appropriation Spending Limit 

 
MEETING DATE:  June 6, 2012 
 
PREPARED BY:  Deputy City Manager 
 
 
RECOMMENDED ACTION:  Adopt resolution approving the City of Lodi Financial Plan and Budget 

for the Fiscal Year (FY) beginning July 1, 2012 and ending June 30, 
2013 and approving the Fiscal Year 2012/13 appropriation spending 
limit. 

 
BACKGROUND INFORMATION: The City Council will continue to receive the budget presentation and 

the public is invited to comment on the FY 2012/13 budget. Council 
has previously received information on this budget at Shirtsleeve  

meetings on May 1, 8, 15 and 22.  A draft budget document was released on May 17.  
 
The General Fund Budget for FY 2012/13 is balanced without the use of reserves.  Council approved a 
General Fund Reserve Policy in June 2010 that sets aside 8 percent of General Fund revenues for a 
Catastrophic Reserve and 8 percent of General Fund revenues for an Economic Reserve.  Total General 
Fund reserves are projected to be $3.96 million.  This level of reserve will fully fund the Catastrophic 
Reserve at a level of $3.3 million and partially fund the Economic Reserve at about $660,000. 
 
The General Fund budget is $41,909,940, an increase of $654,600 over the prior year.  The All-Funds 
budget is $176,227,820, a decrease of $33.5 million, or about 16 percent from the previous year.  The 
bulk of this decrease is related to the appropriations for the Water Treatment Plant project.   
 
Significant Issues 
 
This budget is not without a number of significant issues that the City addressed in developing a 
balanced budget. 
 
The City has been operating under annual concession agreements with all of its bargaining units.  While 
concession agreements have allowed the City to meet its budgetary requirements, such concession 
agreements are not conducive to long-term planning.  Of the City’s nine bargaining units, eight had labor 
agreements that expired during FY 2011/12.  The City has negotiated agreements with all but two of the 
eight units, along with modifying the benefits for Executive, Council Appointees and Confidential 
employees.  The City has not reached agreements with the Police Officers Association or the 
Dispatchers Association.  The only bargaining unit whose agreement did not expire during FY 2011/12 
was the International Brotherhood of Electrical Workers (IBEW).  That agreement will expire on 
December 31, 2013. 
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Each of the completed agreements addressed three fundamental issues for the City: capping medical 
costs, employees paying their share of retirement costs and establishing a second-tier retirement system.   
 
Some bargaining units had agreed to an employer paid medical cap as a concession and continued with 
the medical cap in their successor agreement.  Other bargaining units have agreed to cap medical costs 
at the January 2012 rate effective January 2013. 
 
Prior to FY 2011/12, the City paid 100 percent of the employee share of retirement cost.  As a 
concession for FY 2011/12, each bargaining group had agreed to pay a portion of the employee share of 
retirement cost.  Negotiated successor agreements include the employees paying their full share of 
retirement cost over the term of the agreement. 
 
Finally, the City sought, and the bargaining groups have agreed, to establish a second-tier retirement 
system.  For Safety personnel, the second tier will be based upon a 3% @ 55 formula, with final 
compensation based upon the highest 36 months compensation. This compares to the current formula of 
3% @ 50, with final compensation based upon single highest year compensation.  For Miscellaneous 
personnel, the second tier will be based upon a 2% @ 60 formula, as compared to the current formula of 
2% @ 55. 
 
The cumulative savings associated with the negotiated agreements for FY 2012/13 is about $1.5 million. 
 
Negotiations continue with the Police Officers Association and the Dispatchers Association.  We have 
had positive discussions with both groups, but have not come to agreement on all terms for successor 
contracts. 
 
As a concession for FY 2011/12, the Police Officers Association agreed to un-fund two Officer positions 
and the Dispatchers Association agreed to un-fund one Dispatcher/Jailer position.  The budget, as 
drafted, continues to un-fund these concession positions along with un-funding one additional Officer 
position. 
 
Further, due to funding constraints within the Police Department, two additional positions are un-funded 
for FY 2012/13:  one Assistant Animal Control Officer and one Police Records Clerk. 
 
All told, six positions are unfunded within the Police Department to allow for a balanced budget.  All six 
positions are vacant. 
 
As agreements are reached with these two bargaining units, any savings is expected to be applied to 
funding the positions or vehicle replacements that were un-funded to balance the budget. 
 
New positions recommended by the City Manager are an Electric Engineering Manager and a Field 
Services Representative in Electric Utility and an Associate Engineer in Public Works. 
 
One change to note between the draft and final budget relates to the Water Utility.  The draft budget did 
not include funding for a part-time Treatment Plant Operator position for plant start-up.  The additional 
cost of $50,000 for the temporary position is included in the attached resolution. 
 
Significant capital projects included in the budget include: 

• Surface Water Treatment Plant ($6 million - bond funded) 
o Completion of construction of a treatment plant and appurtenances for treating 

Mokelumne River water 
• Street Resurfacing ($1.25 million - gas tax funded) 

o Resurface portion of Ham Lane and Mills Avenue 
• Water Meter Installation ($1.2 million - rate funded) 

o Continuing design and construction of the meter installation program 



• Transit Security Equipment ($478,000 - ARRA and Prop. 1B funded) 
o Design and install camera system for the Lodi Transit Facility 

• Transit Shop Solar Project ($400,000 - ARRA funded) 
o Construct ancillary structure and install solar panels for maintenance shop 

A resolution adopting the Financial Plan and Budget is attached. Included in the budget resolution is the 
adoption of the Appropriation Spending Limit for the 2012/13 fiscal year.  This limit represents the 
maximum spending authority for the City based upon population and inflation changes over the last year.  
The 2012/13 Appropriation Limit is $81,450,625, an increase of $3,558,896 from the prior year.  Details 
of the calculations are attached as Attachment 1 and Exhibits A through G. 
 
 
FISCAL IMPACT:  The 2012/13 budget provides an expenditure plan for all funds.  The All-Funds 
 budget is $176,227,820, a decrease of $33.5 million, or about 16 percent from the 
 previous year. The bulk of this decrease is related to the appropriations for the Water 
 Treatment Plant project.  The General Fund Budget is $41,909,940, an increase of 
 $654,600 over the prior year’s budget.  
      
 
 
     __________________________________ 
     Jordan Ayers, Deputy City Manager 
 
 
 
 
Attachments 





















RESOLUTION NO. 2012-____ 
 

A RESOLUTION OF THE LODI CITY COUNCIL 
ADOPTING THE CITY OF LODI FINANCIAL PLAN AND 
BUDGET FOR THE FISCAL YEAR BEGINNING JULY 1, 
2012 AND ENDING JUNE 30, 2013, AND APPROVING 
THE 2012/13 APPROPRIATIONS SPENDING LIMIT 

================================================================== 
 
 WHEREAS, the City Manager submitted the 2012/13 balanced Financial Plan 
and Budget to the City Council on May 17, 2012; and 
 
 WHEREAS, the 2012/13 Financial Plan and Budget was prepared in accordance 
with the City Council’s goals, budget assumptions, and policies; and 
 
 WHEREAS, the City Council conducted public budget meetings on May 1, 
May 8, May 15, May 22, and June 6, 2012, at the Carnegie Forum; and  
 
 WHEREAS, the City Council is required to adopt the Appropriations Spending 
Limit for 2012/13; and 
 
 WHEREAS, the Appropriations Spending Limit and the annual adjustment factors 
selected to calculate the Limit are part of the Financial Plan and Budget. 
 

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Lodi as 
follows: 

 
1. That the 2012/13 Financial Plan and Budget, as proposed by the City 

Manager, be approved as follows: 

 Budget  
General Fund  
Police $16,891,930 
Fire $9,581,630 
Public Works $1,570,400 
City Clerk $585,340 
City Manager $418,040 
City Attorney $466,730 
Internal Services $3,374,420 
Economic Development $618,690 
Non-Departmental $8,402,760 
Total General Fund $41,909,940 
  
Other Funds  
Electric Utility  $68,827,180 
Water Utility  $18,853,250 
Wastewater Utility  $13,701,870 
Transit $4,690,760 
Streets $3,857,690 
Community Development  $1,166,550 



Parks, Rec & Cultural Services $5,823,440 
Library $1,420,530 
Transportation Development Act $55,000 
Community Dev Block Grant  $889,540 
Public Safety Special Revenue  $337,580 
Capital Outlay  $739,700 
Equip & Vehicle Replacement  $368,500 
Debt Service  $1,667,910 
Benefits $7,565,160 
Self Insurance $2,251,000 
Trust and Agency  $283,000 
Fleet Services $1,819,220 
Total Other Funds $134,317,880 
  
Total $176,227,820 

 
 
2. That the funds for the 2012/13 Financial Plan and Budget are appropriated as 

summarized in the document on file in the City Clerk’s Office; and 
 

3. That the Appropriations Spending Limit be increased by $3,558,896 from the 
2011/12 level of $77,891,729 to the 2012/13 level of $81,450,625. 
 

Dated: June 6, 2012 
================================================================== 
 
 I hereby certify that Resolution No. 2012-____ was passed and adopted by the 
City Council of the City of Lodi in a regular meeting held June 6, 2012, by the following 
votes: 
 
  AYES:    COUNCIL MEMBERS –  

  NOES: COUNCIL MEMBERS – 

  ABSENT: COUNCIL MEMBERS –  

  ABSTAIN: COUNCIL MEMBERS –  
 
 
 
 
       RANDI JOHL  
       City Clerk 
 
 
 

2012-____ 



  AGENDA ITEM I-02  
 

 

 
APPROVED: __________________________________ 

 Konradt Bartlam, City Manager 

CITY OF LODI 
COUNCIL COMMUNICATION 
 

TM 

 
 
AGENDA TITLE: Authorize Request for Use of City Letterhead Pursuant to City Council Protocol 

Manual Section 7.4 and Government Code Section 82015 
 
MEETING DATE: June 6, 2012 
 
PREPARED BY: City Clerk 
 
 
RECOMMENDED ACTION: Authorize request for use of City letterhead pursuant to City Council 

Protocol Manual Section 7.4 and Government Code Section 82015.  
 
BACKGROUND INFORMATION: The City received a request for use of the City letterhead through 

Council Member Johnson on May 17, 2012 with respect to creating 
a marketing portfolio to be used for fundraising purposes for the 
Grape Bowl.   

 
As you are aware, City Council Protocol Manual Section 7.4 states Council Member correspondence 
written with City resources (i.e., letterhead, staff support, postage, etc.) will reflect a majority position of 
the Council and be copied to the full Council. 
 
In addition, pursuant to the Fair Political Practices Commission (FPPC) Regulations, the Political Reform 
Act and Government Code Section 82015(b)(2)(B)(iii), an elected official is required to disclose payments 
made at their behest for legislative, governmental or charitable purposes when the payment meets or 
exceeds $5,000 from a single source in a calendar year. When such a payment is made, the elected 
official must file Form 803 with the local elections official within 30 days of the date the behested payment 
is made. Upon receipt, the City Clerk is required to post Form 803 on the City’s website. 
 
Section 7.4 of the Protocol Manual, Government Code Section 82015(b)(2)(B)(iii) and Form 803 are 
attached for reference purposes.  
 
It is recommended that the City Council authorize the aforementioned usage of the City’s letterhead if so 
desired.   
 
FISCAL IMPACT:  None. 
 
FUNDING AVAILABLE: Not applicable. 
 
 
 
     _______________________________ 
     Randi Johl 
     City Clerk 
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  AGENDA ITEM J-01 
 

 

 
APPROVED: _____________________________________ 

 Konradt Bartlam, City Manager 
N:\Administration\CLERK\Council\COUNCOM\Ordinance1.DOC 

CITY OF LODI 
COUNCIL COMMUNICATION 
 

TM 

 
AGENDA TITLE: Ordinance No. 1859 Entitled, “An Ordinance of the Lodi City Council Amending 

Lodi Municipal Code Chapter 10.12 – Enforcement and Obedience to Traffic 
Regulations – by Repealing and Re-Enacting Section 10.12.020, ‘Required 
Obedience to Traffic Regulations,’ in its Entirety” 

 
MEETING DATE: June 6, 2012 
 
PREPARED BY: City Clerk 
 
 
RECOMMENDED ACTION: Motion waiving reading in full and (following reading by title) 

adopting the attached Ordinance No. 1859. 
 
BACKGROUND INFORMATION: Ordinance No. 1859 entitled, “An Ordinance of the Lodi City Council 

Amending Lodi Municipal Code Chapter 10.12 – Enforcement and 
Obedience to Traffic Regulations – by Repealing and Re-Enacting  

Section 10.12.020, ‘Required Obedience to Traffic Regulations,’ in Its Entirety,” was introduced at the 
regular City Council meeting of May 16, 2012. 
 
ADOPTION:  With the exception of urgency ordinances, no ordinance may be passed within five days of 
its introduction.  Two readings are therefore required – one to introduce and a second to adopt the 
ordinance.  Ordinances may only be passed at a regular meeting or at an adjourned regular meeting; 
except for urgency ordinances, ordinances may not be passed at a special meeting.  Id. All ordinances 
must be read in full either at the time of introduction or at the time of passage, unless a regular motion 
waiving further reading is adopted by a majority of all council persons present. Cal. Gov’t Code § 36934. 
 
Ordinances take effect 30 days after their final passage.  Cal. Gov’t Code § 36937. 
This ordinance has been approved as to form by the City Attorney. 
 
 
FISCAL IMPACT:  None. 
 
 
FUNDING AVAILABLE: None required.  
 
 
      _________________________ 
      Randi Johl 
      City Clerk 
 
RJ/jmr 
 
Attachment 
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ORDINANCE NO. 1859 
 

AN ORDINANCE OF THE LODI CITY COUNCIL 
AMENDING LODI MUNICIPAL CODE CHAPTER 10.12 – 

ENFORCEMENT AND OBEDIENCE TO TRAFFIC 
REGULTIONS – BY REPEALING AND RE-ENACTING 

SECTION 10.12.020, “REQUIRED OBEDIENCE TO 
TRAFFIC REGULATIONS,” IN ITS ENTIRETY 

===================================================================== 
 
BE IT ORDAINED BY THE LODI CITY COUNCIL AS FOLLOWS: 
 
SECTION 1.   Lodi Municipal Code Chapter 10.12 – Enforcement and Obedience to Traffic 
Regulations – is hereby amended by repealing and reenacting §10.12.020, “Required 
Obedience to Traffic Regulations,” in its entirety to read as follows: 
 

Except as preempted by Vehicle Code §21 regarding State law established 
violations, it shall be unlawful for any person to violate the traffic regulations 
as promulgated by this title or to fail to obey any device erected or 
maintained pursuant to this title or the traffic resolution.  (Vehicle Code 
§21461 et seq.). 

 
SECTION 2.  No Mandatory Duty of Care.  This ordinance is not intended to and shall not 
be construed or given effect in a manner which imposes upon the City, or any officer or 
employee thereof, a mandatory duty of care towards persons or property within the City or 
outside of the City so as to provide a basis of civil liability for damages, except as otherwise 
imposed by law. 
 
SECTION 3.  Severability.  If any provision of this ordinance or the application thereof to any 
person or circumstances is held invalid, such invalidity shall not affect other provisions or 
applications of the ordinance which can be given effect without the invalid provision or 
application.  To this end, the provisions of this ordinance are severable.  The City Council 
hereby declares that it would have adopted this ordinance irrespective of the invalidity of 
any particular portion thereof. 
 
SECTION 4. All ordinances and parts of ordinances in conflict herewith are repealed 
insofar as such conflict may exist. 
  
SECTION 5. This ordinance shall be published pursuant to law and shall become effective 
30 days from the date of passage and adoption. 
 
       Approved this 6th day of June, 2012 
 
 
 
              
       JOANNE MOUNCE 
       Mayor 
ATTEST: 
 
 
 
RANDI JOHL 
City Clerk 
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State of California 
County of San Joaquin, ss. 
 
 I, Randi Johl, City Clerk of the City of Lodi, do hereby certify that Ordinance No. 
1859 was introduced at a regular meeting of the City Council of the City of Lodi held May 
16, 2012, and was thereafter passed, adopted, and ordered to print at a regular meeting of 
said Council held June 6, 2012, by the following vote: 
 

AYES:  COUNCIL MEMBERS –  
 
NOES:  COUNCIL MEMBERS –  
 
ABSENT: COUNCIL MEMBERS –  
 
ABSTAIN: COUNCIL MEMBERS –  

 
 I further certify that Ordinance No. 1859 was approved and signed by the Mayor on 
the date of its passage and the same has been published pursuant to law. 
 
 
 
       RANDI JOHL 
       City Clerk 
APPROVED TO FORM: 
 
 
 
D. STEPHEN SCHWABAUER 
City Attorney 
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